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CURRENT TOPICS 


Logic and Judges’ Salaries 


From the point of view of simple logic, a tax-free allowance 
of an extra £1,000 on judges’ salaries seems to be the least 
objectionable method of securing an increase in their standard 
of life. Yet the Government which proposed it has had to 
defer a decision on the method owing to admitted differences 
of opinion within its ranks, and divergences have also been 
expressed in broadcast discussions and in the correspondence 
columns of the Press. Notwithstanding the manifold 
variations of income tax relief accorded to different classes, 
there is, as The Times said in a leader on 24th March, 1953, 
“an instinctive and proper revulsion from the idea of 
creating any privileged caste of people whose income is 
exempt, even in part, from the taxes which are borne by 
others.”’ The alternative, of paying £10,000 a year to a 
puisne judge, nearly £30,000 a year to a Lord Chief Justice, 
and over £40,000 a year to a Lord Chancellor, should not be 
adeterrent, according to The Times. The writer considered 
this to be the logical answer and the best, although a “ sorry 
wmmentary on the present state of taxation.’’ To others 
it would seem a “‘ reductio ad absurdum”’ and the opposite 
df logical. Mr. C. FLETCHER-COOKE and Mr. R. E. MEGARRy, 
ina letter to The Times of 26th March, pointed out that “‘ one 
dbvious objection is that in the happy event of some future 
duction of those rates the net increase in each salary will 
then exceed the £1,000 now thought proper . . . the gross 
sums payable would vary from judge to judge according to 
their individual tax positions.”” Mr. J. L. Warp (The Times, 
Bth March) held that in view of the necessity of judges 
being absolutely independent of the policy of the Government 
if the day, there appears to be an unanswerable case for the 
judges being placed once and for all in a “ privileged position.”’ 
He suggested that it was logical that judges should be paid 
wt of the Civil List. Sir HARTLEY SHAWcRosS (The Times, 
Wth March) thought that on the whole the basic salary 
should be boldly raised from £5,000 to £10,000 with corres- 
ponding increases for the Lords Justices and Lords of Appeal 
n Ordinary, and he put in a special plea for the county 
ourt judges, whose recent increase in salary brought them 
very little net benefit. 


Solicitor Members of Standing Joint Committees 


In the issue of the Local Government Chronicle for 
ist March, 1953, an interesting and important opinion is 
given, arising out of the recent ruling of the Council of The 
law Society (the Law Society’s Gazette for December, 1952) 
a to the position of solicitor members of watch committees 
of borough councils, with regard to prosecuting and defending 
cases before the local justices. The ruling was that where 
the police are controlled by the watch committee the solicitor 
member should not so prosecute or defend, unless as mayor 
he is merely an ex officio member. The Chronicle’s opinion 
is that the same rule applies to a solicitor member of a standing 
joint committee. The obvious reasons for the Council’s 
ling, that solicitors should not be in a position in which 
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their public conflict with their professional duties, and should 
not be under suspicion of attracting business unfairly, apply, 
in our contemporary’s view, to solicitor members of standing 
joint committees. One more reason, it is said, which applies 
to standing joint committees, is that part of the membership 
is composed of the justices at quarter sessions, and although 
that body cannot be said to be more than “ flavoured with 
the judiciary,” it would be desirable for solicitors to avoid 
action which might arouse public comment. Although the 
standing joint committee has less control over the internal 
workings of the police force, and this, in the Chronicle’s view, 
provides solid ground for the proposition that a member of 
a standing joint committee should not share the disability 
of a member of a watch committee, nevertheless, in view of 
the rule that justice must not only be done but must mani- 
festly be seen to be done, there is no reason for differentiating 
between the two bodies. 


Legal Aid Costs 


ON the authorities, PEARSON, J., held on 27th March, the 
rule is that the costs of the attendance of a country solicitor 
on a trial in London should be allowed only in exceptional 
cases. In his view that rule is applicable on a taxation under 
Sched. III to the Legal Aid and Advice Act, 1949, with the 
qualification that a more generous attitude is to be adopted 
in deciding whether the case is exceptional. He further held 
that where a defendant is granted a civil aid certificate for 
defending an action, the defendant’s solicitor’s costs of 
carrying out arrangements for the payment of the judgment 
debt and costs by instalments by collecting the instalments 
and forwarding them to the plaintiff's solicitors, are not 
“incidental ”’ to defending the action within s. 1 (5) of the Act. 


Death Duties and Private Companies 


THE difficulties of private companies’ shareholders’ 
executors and heirs in raising the necessary funds to meet 
death duties by disposal of their shares, problems of valuation, 
and the repercussions in many cases on the continuity of 
control of the business itself, form the background of the 
Estate Duties Investment Trust Co., Ltd., the formation of 
which was announced on 24th March, 1953. The object of 
the company is to provide a reliable and neutral means for 
acquiring and holding as an investment the shares of private 
companies—thus meeting the needs of shareholders in such 
companies (or executors and others) who from time to time 
wish to dispose of part of their holdings. It has been formed 
by the subscriptions of seven leading insurance companies 
and a number of well-known investment trust companies and 
will have an initial capital of £1,000,000, all in ordinary shares 
fully paid. The company, as a pioneer effort in a new field, 
will at the outset be a private company. If it proves to meet 
the need, it may be hoped that its resources will be increased, 
and that, at a later stage, it may be converted into a public 
company and application made to The Stock Exchange for a 
quotation in its shares, thus enabling institutions to participate 
in this type of investment without adding to their unquoted 
securities. The management of the new company has been 
entrusted to Industrial and Commercial Finance Corporation, 
Ltd., which has the necessary organisation (including branch 
organisations in Scotland and in Birmingham and Manchester) 
and long experience in dealing with the type of industrial 
concerns who will mostly provide the investments of the new 
company. The new company will neither promote nor 
undertake issues: its policy is to acquire and hold shares as 
an investment. It will be careful not to interfere with the 
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management of the companies whose securities it holds. |p 
view of its specialised objects, it does not encroach on the 
field of existing investment trust companies. The offices of 
the new company are at 7 Drapers Gardens, London, E.C.2. 
The directors of Estate Duties Investment Trust Co., Ltd, 
are Lorp Piercy, C.B.E. (chairman), LorpD BLAckForp. 
D.S.O., chairman of the Guardian Assurance Co., Ltd, 
Mr. R. K. LocuuHeap, secretary of Commercial Union 
Assurance Co., Ltd., Mr. HAYDON OCKFORD, managing director 
of Industrial & General Trust, Ltd., Mr. C. W. A. Ray, joint 
secretary of Prudential Assurance Co., Ltd., and Mr. H. R. 
THIEMANN, assistant general manager of Legal & General 
Assurance Society, Ltd. The manager is Mr. J. R. Sorspir, 
of Industrial and Commercial Finance Corporation, Ltd. 


Coal Industry (Nationalisation) Legal Proceedings 
Regulations 


UNDER s. 16 (4) of the Coal Industry Nationalisation Act, 
1946, no legal proceedings shall be taken in relation to the 
inclusion of a transferred interest in some compensation unit, 
or as to the allocation of a compensation unit to a valuation 
district, unless the proceedings are commenced before a date 
prescribed for the purpose of preventing delay in the final 
ascertainment of the values of units having a coal industry 
value. The Coal Industry Nationalisation (Legal Proceedings) 
Regulations, 1953, prescribe this date as 21st April, 1953, 
in relation to the districts specified in the schedule. These 
are: Northumberland, Durham, Cumberland, South Derby- 
shire, North Staffordshire, Leicestershire, Warwickshire, 
Shropshire, Cannock Chase, South Staffordshire and East 
Worcestershire, Bristol, Forest of Dean, Somerset and Kent. 
The regulations came into operation on the 23rd March, 
1953. 


Road Passenger Transport Licensing 


A MEMORANDUM submitted by the Association of British 
Chambers of Commerce to the Committee on Road Passenger 
Vehicle Licensing suggests certain changes in the law 
affecting the transport of private parties by coaches on what 
is described in the Road Traffic Act, 1930, as a “ special 
occasion,” and propose that the term should include the 
carriage of all private parties. Other recommendations are: 
(1) To avoid frequent technical breaches of the law the 
condition governing the remuneration of organisers of private 
parties conveyed by contract carriages should be modified. 
(2) To protect operators of contract carriages from unavol- 
dable breaches of the law, the condition governing the 
completion of whole journeys by persons being carried as 
private parties should be amended to exempt the operator 
from prosecution in respect of circumstances outside his 
control. (3) Applications in respect of variations to road 
service licences should be specifically mentioned in Pt. IV 
of the Act, and should be subject to the same procedural 
regulations as applications for licences, both as regards the 
licensing authorities and appeals against _ rejection. 
(4) Provisions should be made for ensuring that licensing 
authorities inform all parties to an application of the reasons 
upon which decisions have been made. (5) Section 72 of the 
Road Traffic Act, 1930, should be amended so that in 
considering applications for road service licences, the authorities 
should have primary regard to the interests of the public 
and users of passenger services. (6) There should be a more 
liberal and flexible interpretation of the regulations governing 
the validity of licences in areas other than the area in which 
the application is made or approved. 
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PLANNING ENFORCEMENT NOTICES 


SecTioNs 23 and 24 of the Town and Country Planning Act, 
1947, which relate to enforcement notices, have given more 
work to the courts than any other sections in the Act. The 
following leading cases on the sections have already been 
discussed in previous articles, namely, Perrins v. Perrins 
1951| 2 K.B. 414, at 95 So. J. 735; Burgess v. Jarvis and 
the Sevenoaks R.D.C. [1952] 2 Q.B. 41, at 96 Sor. J. 204; 
and D'Alessio and Another v. Enfield U.D.C. (1951) 2 T.L.R. 
859, at 96 SoL. J. 287. 

Two further cases, which confirm views the writer expressed 
in earlier articles, have now been decided in the High Court. 
These are Mead v. Chelmsford R.D.C. 1953) 1 O.B. 32 and 
Swallow and Pearson v. Middlesex County Council 1953] 
| W.L.R. 422. Both concerned enforcement notices the 
contents of which were defective. 

In an article at 95 SoL. J. 720 various tests to be applied 
to an enforcement notice and the appropriate legal procedure 
for challenging a notice were discussed. One of the tests was : 
‘Does the notice comply with the requirements of the Act 
as to its contents?’ The writer gave it as his opinion that 
the appropriate legal procedure to challenge a notice which 
failed to satisfy this test was not to appeal to the justices 
under s. 23 (4) of the Act, but (a) to bring an action for a 
declaration that the notice is invalid and an injunction to 
prevent the authority from proceeding on it, or (b) to defend 
proceedings under s. 24 (1) or (3), and (c) to bring an action 
for trespass against an authority who have proceeded under 
s. 24 (1). 

This test and procedure became of particular importance 
after the decision in Burgess’s case because the form of notice 
held in that case by the Court of Appeal to be invalid was in 
very widespread use by local authorities. The reason why 
this form of notice was held to be invalid was that it did not 
ypecify separately (a) the period at the expiration of which 
the notice-was to take effect, and (+) the period allowed for 
compliance with the notice after it became effective. 

In both Mead’s case and Swallow’s case the notice concerned 
was held to be invalid for the same reason that the Burgess 
notice was invalid, although unsuccessful efforts were made 
on behalf of the respective local authorities to distinguish 
their notices from the latter. The grounds put forward for 
distinguishing the notices do not merit discussion here, and 
the main interest in the cases lies in the illustrations which 
they give of the procedure to be adopted to challenge an 
nvalid notice. 

In Mead’s case the Chelmsford R.D.C. served an enforce- 
ment notice on Mead requiring him to discontinue the use of 
lis land as a site for the deposit of waste, scrap and other 
materials in connection with the business of a general dealer. 
He did not comply, and was prosecuted under s. 24 for his 
failure and convicted. He appealed to Essex Quarter Sessions, 
who dismissed his appeal but stated a case for the opinion of 
the High Court. Both before quarter sessions and the High 
Court he contended that the notice was defective and a nullity, 
that there was no appeal to the justices under s. 23, and that 
he was entitled to rely on the defect as a defence to the 
charge under s. 24. In other words, he proceeded on the lines 
of method (4) mentioned above. 

The district council, apart from their unsuccessful con- 
tention that the notice was not defective, contended that 
Mead’s failure to appeal under s. 23 precluded him from 
relying on the defect alleged in the notice as a defence to the 
charge under s. 24. Quarter sessions accepted this contention, 
holding that the case was entirely covered by the decision in 
Perrins v. Perrins. 


In that case the Divisional Court held that the point raised 
by the defendant Perrins as a defence when charged under 
s. 24, namely, that the use of his land complained of as a site 
for caravans and for camping had in fact begun before Ist July, 
1948, and that there had been no development for which 
permission was required under the 1947 Act, was a point 
which he could have raised on appeal to the justices under 
s. 23 (4). He did not so appeal, the notice took eftect, and 
in the words of Lord Goddard, C.J.: “* Whether the corporation 
were right or wrong in the view which they took here, it 
seems to me that the Act provides that if a planning authority 
choose to serve an enforcement notice, and that notice is not 
challenged within twenty-eight days, it becomes effective, and 
there is the end of the matter.” 

An argument, based on D’Alessio’s case, that defect of form 
in a notice could be raised in a s. 23 (4) appeal was considered 
and rejected in an article at 96 SoL. J. 287. In the same article 
the writer suggested, in criticising a decision of South London 
Sessions in London County Council v. Cole \1952) J.P.L. 231, 
where the Sessions had accepted an argument somewhat 
similar to that accepted in Mead’s case by Essex Quarter 
Sessions, that there was nothing in Perrins v. Perrins, despite 
the rather wide wording of the Lord Chief Justice, to preclude 
the raising as a defence to a s, 24 (3) prosecution of a point 
which could not have been a ground for quashing a notice 
under s. 23 (4). 

All doubts have now been set at rest by Mead’s 
In the course of his judgment in this case, Lord Goddard, 
C.J., said: ‘Section 23 (3) |subs. (3) suspends a notice 
from taking effect if an application is made for planning 
permission or an appeal is made under s. 23 (4)|} does not 
provide for an appeal against the notice on the ground that 
it is a bad notice, and | am not surprised that it does not, 
because if the notice is a bad notice it is not a question of 
appealing against it, but of a person who is summoned in 
respect of non-compliance with the notice saying that he 
had never had a valid notice served on him, and that was 
what the appellant tried to do in the present case. Quarter 
sessions, as | have said, thought that they were bound by the 
decision of this court in Perrins v. Perrins, but that case had 
nothing to do with the present. That decision has no 
application to the present case because the’ point here was not 
one which could be taken before the justices by way of appeal 
and, therefore, the appellant could raise it by way of the 
defence.” 


case, 


Swallow's case is an illustration of proceeding, ins part at 
any rate, by method (a) mentioned above. 

In this case the Wood Green Borough Council, on behalf of 
the Middlesex County Council, served upon Swallow and 
Pearson in 1949 an enforcement notice directing the discon- 
tinuance of light industrial work on the latter’s premises. 
In June, 1950, Swallow and Pearson issued a writ against 
the county council a declaration that they were 
entitled to use the land for the purposes for which it had 
been used hitherto, and that the purported notice was invalid. 
Parker, J., held that the notice was invalid in the light of the 
decisions in Burgess’s case and Mead’s case, and granted a 
declaration accordingly. 


seeking 


In addition to their contention that the notice was valid, 
the Middlesex County Council claimed that the plaintiffs 
were estopped from claiming that the notice was invalid, 
because very soon after its receipt they had applied for planning 
permission to carry on the disputed use; in other words, 
having approbated the notice they could not subsequently 
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reprobate it. Planning permission was in fact refused, and 
the plaintiffs appealed to the Minister, who upheld the refusal. 
It was only after the dismissal by the Minister of their appeal 
that the plaintiffs issued their writ. 

Parker, J., held that no person could waive a requirement 
of law which was for the public benefit. The Act laid down 
that enforcement notices must be in a particular form, and 
that non-observance of them created a criminal offence. 
No amount of so-called waiver or approbation could validate 
a document, non-observance of which entailed such conse- 
quences. The plaintiffs were accordingly not estopped from 
contesting the validity of the notice. 

The same reasoning would seem to apply to a person who 
unsuccessfully appeals to the justices under s. 23 (4) against 


Procedure 





Wer volunteered, at p. 57, ante, to write something about the 
availability to a plaintiff of the facility of specially indorsing 
his writ with a statement of his claim so as to make applicable 
(provided he can swear to a belief in the absence of a defence) 
the procedure for obtaining summary judgment. 

In fact the advantage of a specially indorsed writ may work 
itself out in one of two ways. If there is no appearance, 
judgment, either final or interlocutory, according as the claim 
is or is not a liquidated one, may be entered or moved for 
whether the claim is specially indorsed or not. But advance 
information of the defendant’s intentions as to appearance 
is not often to hand, or if it is it is not always reliable. By 
issuing a specially indorsed writ in a permissible case, the 
plaintiff opens up two further possibilities. In case of an 
appearance he can either apply for judgment under Ord. 14, 
or, relying on the fact that such a writ requires more from the 
defendant than the mere entry of appearance, he can await 
the expiration of twenty-two days from service of the writ 
and then, if no defence is delivered and time has not been 
extended, may take judgment in default of defence. In other 
words, the special indorsement of the writ may be made to 
pass the onus of taking the next step to the defendant. 
As was said in argument in Wilks v. Wood (1892) 1 O.B. 684, 
whether the defendant may hold his hand or not (after 
appearance) depends on the indorsement. Thus, a specially 
indorsed writ may be worth while even when, because of the 
tenor of prior negotiations or the nature of the claim, it is not 
possible to swear that the action admits of no defence. 

To clear away one point: except in actions for specific 
performance of written contracts for purchase or sale, the 
summary judgment procedure is not authorised unless the 
writ be specially indorsed. This appears from the wording 
of the rules, and Lopes, L.J., so stated in Wilks v. Wood. 
Indeed, at one stage of the great reform introduced by the 
Judicature Act, 1875, a proposed set of rules of procedure 
(scheduled to the 1873 Act which never came into force) 
dealt with special indorsement and summary judgment in 
one and the same rule. 

Order 3, r. 6, which is the rule governing special indorsement, 
is substantially founded on the Common Law Procedure Act, 
1852. Its provisions were, even after 1875, confined to 
actions where the only claim was for a debt or liquidated 
demand in money arising on a contract, statute, guaranty or 
trust. The connection with Ord. 14 to which we have already 
referred explains why this limited kind of claim was chosen 
for the first experiment in expediting procedure by telescoping 
the two initial steps on the plaintiff’s part—the issue of process 
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an invalid notice. It may be, of course, that apart from any 
question of validity of a notice, grounds exist on which the 
notice could be challenged under s. 23 (4), e.g., permission 
may have been given for the offending development, or there 
is some reasonable prospect of obtaining planning permission 
from the planning authority, or, on appeal, from the Minister, 
If in such cases there is no certainty that the notice is defective 
in form, it may well pay first to appeal under s. 23 (4) or submit 
an application ; if this is unsuccessful, nothing is lost except 
possibly costs, and the validity of the notice can still bh 
challenged. If this is not done and the notice should in any 
other proceedings be held to be valid, it will be too late to 
appeal under s. 23 (4) or to submit an application for permission 
so as to stop the notice becoming effective. R.N.D.H. 


XXITI—WHAT KIND OF WRIT? 


and the delivery of his formulated claim. For Bramwell, L.J., 
is reported as saying that Ord. 14 was especially useful in 
facilitating the operation of the High Court in debt collecting 
(Ray v. Barker (1879), 41 L.T. 205). Thus, too, it was said 
by Fry, L.J., in Wilks v. Wood, that one of the objects of a 
specially indorsed writ was that the defendant should know 
what amount he had to pay in order to stay further proceed- 
ings. but a separate rule (r. 7) takes care of the “ four-day ” 
indorsement whereby the defendant is given this information 
and that rule is applicable to all claims for a liquidated 
demand only, whether specially or generally indorsed. 

The procedure which worked so well in actions for debt was 
in due course extended to other cases. First, Ord. 3, r. 6, 
was amended to bring in certain claims by landlords ; in 
1929 actions for detinue, and in 1933 a more far-reaching 
amendment, were introduced. The latter treated under a new 
and separate head, (4), actions in the King’s Bench Division 
for it was always in that division that the summary judgment 
procedure had been most used. The extension rendered the 
specially indorsed writ applicable, still, of course, at the option 
of the plaintiff, to practically all actions in the King’s Bench 
Division. Actions for defamation, malicious prosecution, 
false imprisonment, seduction or breach of promise of marriag' 
and actions alleging fraud were and are still to be commenced 
by ordinary writ. In these a factual dispute is from the nature 
of the case generally to be expected, and the summary 
judgment procedure is therefore inappropriate. 

In Queen's Bench actions now, therefore, the writ may 
always be specially indorsed unless the claim is within the 
excluded category, and it is unnecessary in commencing 4 
Queen’s Bench action to consider the details of the former 
rule. No special difficulty arises in the quantification of 4 
non-liquidated demand ; if judgment is obtained summaril\ 
or in default the assessment becomes a matter for a sheriff's 
jury or for a master. 

The original rule as amended prior to 1933 still stands for 
actions in other divisions of the High Court, and its terms 
must therefore sometimes call for consideration, comparatively 
rare though a specially indorsed writ is in Chancery. (An 
example in Admiralty proceedings is available—The Berengeré 
1905] W.N. 18.) The relevant heads are numbered (1), (2); 
(3) and (3A) and we epitomise them in the course of the 
following commentary : 

(1) This is the old paragraph relating to liquidated demands. 
The plaintiff's claim must arise on a simple contract, on 4 
bond or contract under seal, on a statute, on a guaranty oF 
ona trust. The contract may be express or implied, and bills 
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of exchange, promissory notes and cheques are particularly 
mentioned. An action on a foreign judgment is comprised in 
this head, for the defendant’s liability is on an implied 
contract (Grant v. Easton (1883), 13 Q.B.D. 302). The bond 
or specialty must be for payment of a liquidated amount of 
money. The sum claimed under a statute must be a fixed 
sum of money or in the nature of a debt, but not a penalty. 
It is immaterial whether or not the guaranty is under seal, 
but the claim against the principal must also be a liquidated 
one. Interest may be claimed so long as it is due by contract 
or otherwise originates within the terms of the sub-rule. 

(2) The claims by landlords which may be specially 
indorsed in the Chancery Division are those in which it is 
sought to recover possession of land, with or without rent or 
mesne profits, against — 

(a) a tenant whose term has expired or been determined 
by notice or become forfeit by non-payment of rent, or 

(b) against persons claiming under such a tenant. The 
principal snag here is that so many subjects in possession 
actions are now restricted by the Rent Acts. As to these, 
the county court has exclusive jurisdiction. 

(3) Chancery actions for recovery of possession of specific 
chattels with or without hire or damages for detinue may be 
by specially indorsed writ. And on a summons for judgment 
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the plaintiff may be given a summary order for delivery of a 
specific chattel. 

(3A) Formerly, a mortgagee seeking to recover possession 
could employ the summary judgment procedure only if he 
was a mortgagee of land and if his mortgage contained a 
clause whereby his mortgagor attorned tenant to him; in 
other words, if he constituted himself a landlord within 
head (2). Now, wherever a plaintiff claims possession of 
property forming the security for the payment of money, he 
may issue a specially indorsed writ in the Chancery Division 
(cf. per Danckwerts, J., in Portman Building Society v. Young 
[1950] 2 All E.R., at p. 445). The alternative procedure by 
originating summons under Ord. 55, r. 5A, has, however, 
proved more popular. 

A final word about the special indorsement itself. Forms 
are appended to the rules, but they are perhaps a little 
sketchy. The same particularity is required as in a pleading. 
It has in fact been possible since 1933 for a plaintiff, instead 
of specially indorsing the writ, to issue an ordinary writ and 
to serve a statement of claim with it. Thus, even where the 
nature of the case requires that counsel should settle a full- 
dress pleading, it is still possible to secure the greater 
expedition which, potentially at least, attends the procedure 
we have been discussing. J. Ff. 


COMPLETION OF EXECUTION WITHIN BANKRUPTCY 
ACT, 1914, ss. 40, 41 


Tue rights of a creditor may be restricted where a debtor, 
whose goods have been taken in execution, subsequently 
becomes involved in bankruptcy proceedings. In this con- 
nection it is provided by the Bankruptcy Act, 1914, s. 40, 
that: “‘(!) Where a creditor has issued execution against 
the goods or lands of a debtor, or has attached any debt due 
to him, he shall not be entitled to retain the benefit of the 
execution or attachment against the trustee in bankruptcy 
of the debtor unless he has completed the execution or attach- 
ment before the date of the receiving order, and before notice 
of the presentation of any bankruptcy petition by or against 
the debtor, or of the commission of any available act of 
bankruptcy of the debtor. (2) For the purposes of this Act 
an execution against goods is completed by seizure and sale ; 
an attachment of a debt is completed by receipt of the debt ; 
and an execution against land is completed by seizure, or 
in the case of an equitable interest, by the appointment of a 
receiver. (3) ...” 

Section 41 provides that: ‘‘(1) Where any goods of a 
debtor are taken in execution, and before the sale thereof, 
or the completion of the execution by the receipt or recovery 
of the full amount of the levy, notice is served on the sheriff 
that a receiving order has been made against the debtor, the 
sheriff shall, on request, deliver the goods and any money 
seized or received in part satisfaction of the execution to the 
official receiver, but the costs of the execution shall be a first 
charge on the goods or money so delivered, and the official 
receiver or trustee may sell the goods or an adequate part 
thereof for the purpose of satisfying the charge. (2) Where 
under an execution in respect of a judgment for a sum 
exceeding twenty pounds, the goods of a debtor are sold or 
money is paid in order to avoid sale, the sheriff shall deduct 
his costs of the execution from the proceeds of sale or the 
money paid, and retain the balance for fourteen days, and if 
within that time notice is served on him of a bankruptcy 
petition having been presented by or against the debtor, and 


a receiving order is made against the debtor thereon or on 
any other petition of which the sheriff has notice, the sheriff 
shall pay the balance to the official receiver or, as the case 
may be, to the trustee, who shall be entitled to retain it as 
against the execution creditor.”’ 

As to when an execution is 
above provisions of the Bankruptcy Act, 1914, a number 
of interesting, and often difficult, points arise for consideration, 
An execution is no doubt incomplete if the sheriff has been 
induced, by payment on account or otherwise, to withdraw 
temporarily. Moreover, the authorities seem to show that 
an execution may be incomplete even though the sheriff 
withdraws permanently, as, for example, where on payment 
of part of the debt in order to avoid a sal¢, the sheriff with the 
execution creditor’s consent withdraws permanently. The 
various types of circumstances that may arise have come 
under consideration in numerous Cases. 

In Re Ford; ex parte Official Receiver 1900) 1 Q.B. 264, 
decided under the corresponding provisions of s. 45 of the 
Bankruptcy Act, 1883, the creditors recovered judgment 
against the debtor for £80 and costs, and on 31st December, 
1898, the sheriff seized the debtor’s goods under a writ of 
fi. fa. Negotiations took place between the parties, and on 
5th January, 1899, the debtor paid to the execution creditors’ 
solicitors £40 on account of the judgment debt, and gave 
authority to the sheriff to re-enter under the writ of fi. fa. 
upon default in payment of any of the instalments of the 
balance at the agreed dates for payment. The sheriff there 
upon withdrew. On 14th January, 1899, a receiving order 
was made against the debtor on his own petition. At the 
date of the receiving order the sheriff had not re-entered 
under the writ of fi. fa. It was held that the execution had 
not been completed as to the £40 as at the date of the receiving 
order, that the execution creditors were therefore not entitled 
to retain the benefit of the execution, and that the trustee in 
bankruptcy was entitled to £40 as part of the debtor's estate. 
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“completed ’’ within’ the 
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As Channel, J., said (at p. 268), if the execution creditor gets 
a partial benefit but retains anything in the nature of an 
incomplete execution, then he cannot retain the partial 
benefit which he has already received. If the execution 
creditors in the present case had accepted the £40 in full 
satisfaction of the debt and had not claimed a right to 
re-enter at some subsequent time to go on with the execution, 
then they might have retained the £40. But they claimed to 
have the benefit of an execution which was incomplete. 
Wright, J., pointed out (at p. 267) that an execution against 
goods is completed by seizure and sale; in the present case 
there had been no sale, and the execution had not been 
completed as to any parcel of the goods. 

In Re Godding ; ex parte the Trustee [1914| 2 K.B. 70 the 
goods of a debtor were seized in execution, and to avoid a 
sale he paid the full amount of the levy direct to the execution 
creditor, and he also paid the charges of the sheriff, who 
withdrew by direction of the execution creditor, and nine 
days afterwards the debtor became bankrupt. Horridge, J., 
held that there had been no completion of the execution 
because there had not been seizure and sale, and therefore the 
amount of the levy must be paid to the trustee. That case 
has never been actually overruled, but in subsequent years 
it appears to have been regarded with some hesitancy. 

However, it is clear that it is going too far to say that the 
only method by which execution can be completed within the 
meaning of s. 40 of the Bankruptcy Act, 1914, is either by 
seizure and sale or by receipt or recovery by the sheriff of the 
full amount of the levy. Thus, in Re Fairley 1922) 2 Ch. 791 
the sheriff made two distinct, separate levies on the goods of 
the execution debtor, and in each case, on being paid £72 and 
£53 respectively on account of the debt which he duly paid 
over to the execution creditors, the sheriff withdrew by 
arrangement, reserving a right of re-entry for the balance. 
He then made a third levy, but, the goods seized being found 
on interpleader to belong to a third party, he finally withdrew 
and made a return of nulla bona on 2nd May, 1921. On 
8th September, 1921, a petition in bankruptcy based on an 
act of bankruptcy of 19th August, 1921, was presented, and 
on 29th September, 1921, a receiving order was made. It 
was held that the execution was “‘ completed ”’ by the return 
of nulla bona on 2nd May, 1921, and that the trustee had no 
title to the sums of £72 and £53. P. O. Lawrence, J., said 
(at p. 801) that Channel, J., in Re Ford, supra, had laid down 
the true test as to whether an execution was completed or 
not, namely, whether the creditor, having obtained a partial 
benefit from that execution, retained something in the nature 
of an incomplete execution. In the present case (Re Fairley) 
the execution was complete both in substance and in fact and 
the execution creditors did not retain anything in the nature 
of an incomplete execution. 

It is now apparent that the reservation of a power of re- 
entry to the sheriff—although it may not in every set of 
circumstances be absolutely fatal—is a proceeding fraught 
with danger to the execution creditor should the debtor’s 
bankruptcy supervene. In Re Brelsford |1932| 1 Ch. 24 the 
judgment creditors put in the sheriff on a writ of fi. fa. on 
18th September, 1928. Negotiations then took place between 
the judgment debtor and the judgment creditors with a 
view to arranging terms of payment of the debt by instalments, 
and it was agreed in writing between them on 24th September, 
1928, that in consideration of the judgment creditors with- 
drawing from execution the debtor should pay to the creditors 
£15 on account of the debt and costs and the balance thereof 
by monthly instalments, the debtor undertaking, in case of 
default in payment of any of the agreed instalments, to 


SOLICITORS’ 


JOURNAL April 4, 1953 


authorise the sheriff to retake possession. In pursuance of 
that agreement the £15 and the costs of the execution were 
paid, whereupon the sheriff withdrew. Between 24th 
September, 1928, and 22nd October, 1929, the debtor paid to 
the creditors in respect of the instalments sums amounting 
together to £63 only ; wherefore on 10th January, 1930, the 
total amount paid up to that date in respect of the debt being 
£78 and no more, the sheriff entered for the second time into 
possession of the debtor’s goods to levy execution for the 
balance of the debt then remaining unpaid. On 13th 
January, 1930, while the sheriff was still in possession, a 
receiving order was made against the debtor on his own 
petition, notice of which was given to the creditors on the 
following day. It was argued on behalf of the execution 
creditors that neither of the sums of £15 and {63 were benefits 
of the execution within the meaning of s. 40 (1) of the 
Bankruptcy Act, 1914, as they were paid in pursuance of an 
independent agreement, namely, the agreement of 24th 
September, 1928, as the consideration for the sheriff keeping 
out of possession and to avoid seizure of the goods. That 
argument was rejected by Clauson, J., who applied the 
reasoning in Re Ford, supra, and held that both the sums 
of £15 and £63 were “ benefits of the execution ”’ within s. 40 
of the Bankruptcy Act, 1914, for which the creditors were 
liable to account to the trustee in bankruptcy. 

The phrase, “ the benefit of the execution,”’ in s. 40 (1) of 
the Bankruptcy Act, 1914, is closely linked with the question 
of when an execution has been completed. For if indeed a 
certain payment is not the benefit of the execution, the 
question of whether or not the execution has been completed 
does not arise. It was laid down in Re Godwin (1935) 
Ch. 213 that the phrase “ the benefit of the execution ”’ refers 
to the protection obtained by an execution creditor by reason 
of the issue of a writ of fi. fa. and its delivery to the sheriff 
and does not include any payments to an execution creditor, 
whether by the sheriff or by the judgment creditor ; s. 40 of 
the Bankruptcy Act, 1914, relates only to executions which 
were in fact in existence at one or other of the appropriate 
dates mentioned in the section, and has no reference to an 
execution which has been unconditionally withdrawn before 
any of those dates. In the above case the judgment creditor 
caused execution to be levied against the debtor’s goods for 
{121 6s. 6d. and costs of execution. The sheriff went into 
possession. By 8th July, 1932, the debtor had paid to the 
judgment creditor various sums totalling £133 9s. 3d., being 
the full amount due under the judgment, together with the 
costs of the execution. On 3rd August, 1932, the judgment 
creditor instructed the sheriff to withdraw. The withdrawal 
was unconditional and no power of re-entry was reserved. 
On 21st November, 1932, the debtor filed his own petition, 
and a receiving order was made against him on that date. 
It will be observed that the withdrawal was unconditional 
and no power of re-entry was reserved. No return was made 
to the writ by the sheriff, nor was any payment made to him 
by the debtor, all the payments being made direct to the 
judgment creditors. No part of the judgment debt remained 
unpaid when the sheriff withdrew from possession. It was 
argued on behalf of the trustee in bankruptcy that execution 
can only be completed by the seizure and sale of the goods 
(s. 40 (1) of the Bankruptcy Act, 1914), or by the receipt 
or recovery by the sheriff of the full amount of the levy 
(s. 41 (1), ibid.), and that as neither of these things had 
happened the execution had never been completed. That 
argument was rejected by Luxmoore, J., who pointed out 
that there was in fact no subsisting execution of which the 
execution creditor was seeking to retain the benefit. There 











179 





of 
ere 
4th 
| to 
ing 
the 
ing 
nto 
the 
3th 


wn 
the 
10on 
fits 
the 

an 
ith 
ing 
hat 
the 
ms 

40) 
eTe 


ore 
tor 
for 
ito 
the 
ing 
the 
ent 
val 
ed. 
on, 
te, 
nal 
ide 
im 
the 
1ed 
yas 
ion 
rds 
ipt 


iad 
iat 
yut 
the 
ere 











April +, 1953 THE 


was consequently no liability on the part of the execution 
creditor to pay the sum paid to him by the debtor, or any part 
of it, to the trustee in bankruptcy. But the learned judge 
expressly stated that he was dealing with a case where the 
execution had been unconditionally withdrawn, and he left 
en the question of the effect of reserving a right of re-entry. 
A payment made to avoid an execution is not “‘ the benefit 
{ the execution ’’ within the meaning of those words in 
40 of the Bankruptcy Act, 1914, This raises a very fine 
int which necessitates a minute examination of all the 
cumstances. In Re Samuels |1935| Ch. 341, on 10th March, 
(931, a master’s order was made in the action that the creditor 
eat liberty to sign final judgment against the debtor for the 
mount claimed on the writ and costs to be taxed or agreed. 
fhe order further provided that judgment was not to be 
entered if the debtor paid the debt and costs by certain 
instalments. No final judgment was ever signed in that 
ation. The debtor duly paid £550 under the master’s 
rder. On 16th July, 1931, the creditor issued a further writ 
yainst the debtor, claiming £208 16s. 4d. for goods sold and 
lelivered, and on 6th August, 1931, the creditor recovered 
judgment in that action for £208 16s. 4d. and £11 costs. On 
that judgment he issued execution on 8th August, 1931, and 
the sheriff entered under a writ of fi. fa. But on about 
(2th August, 1931, the sheriff withdrew from possession as a 
result of an arrangement made between the debtor and the 
reditor, whereby it was agreed that the amount of the last- 
mentioned judgment, namely, £219 16s. 4d., was to be added 
t) the balance outstanding under the master’s order of 
12th May, 1931, and the amount of the instalments should be 
increased by a specified sum. Between 12th August, 1931, 
vhen the sheriff went out of possession, and 31st October, 1931, 
the debtor made payments totalling £550, and also £21 2s. 
ir the costs of the execution and the sheriff's fees. On 
3th November, 1931, the debtor having failed to keep up 
ayment of the agreed instalments, the creditor appropriated 
the whole of the instalments paid by the debtor up to that 
late in reduction of the original claim of £1,141 2s. 3d., and 
ie then sued the debtor and signed judgment against him for 
72 2s. 8d., being the balance of the debt after such appropria- 
‘ion and costs. On the same day a writ of fi. fa. was issued 
ind the sheriff entered under that writ. He also entered under 
he writ of 8th August, 1931, in respect of which a power 
f re-entry had been reserved. On 2nd December, 1931, 
he sheriff went out of possession under both executions, 
serving the right to re-enter, as the result of an arrangement 
thereby the debtor on 2nd December, 1931, paid £90, being 
‘0 1s. in respect of the sheriff's costs, and the balance, 
9 19s., credited on account of the amounts due under the 
wo above-mentioned judgments. On Ist January, 1932, 
the debtor paid a further sum of £100 on account of the two 
lidgment debts, leaving a balance of £123 1s. outstanding 
when a receiving order was made against him on his own 
petition on 28th January, 1932. The trustee claimed that the 
‘wo sums of £90 and £100 paid by the debtor to the creditor 
wn 2nd December, 1931, and 1st January, 1932, were the 
‘enefit of an incomplete execution and should therefore be 
paid over to the trustee. It was held by Farwell, J., that the 
sums of 490 and £100 represented payments made to prevent 
aseizure and sale and to get rid of the execution and were 
therefore not benefits of the execution. In those circumstances 
the two sums were not repayable to the trustee. On the 
(uestion of re-entry the learned judge said (at p. 346): 
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“Whatever the effect of reserving the right of re-entry may 
be, in my judgment a payment made to avoid an execution is 
not the benefit of the execution within the meaning of the 
Act.” 

In Re Andrew (1937) Ch. 122 the judgment creditors 
seized the debtor’s goods under a writ of fi. fa. An arrange- 
ment was then come to between the judgment creditors and 
the debtor to avoid a sale, whereby the sheriff should withdraw 
from possession on payment by the debtor of a sum on 
account and thereafter monthly instalments of a specified 
amount. The sheriff's officer then withdrew. The debtor 
made certain payments under the above arrangement, but 
then failed to continue his payments, and the sheriff's officer 
re-entered into possession under his power of re-entry. 
Twelve days later a receiving order was made against the 
debtor on his own petition. The trustee claimed the total 
of the sums paid by the debtor to the creditors before the 
sheriff re-entered into possession as above stated. The 
Court of Appeal (Lord Wright, M.R., Romer and Greene, 
L.JJ.), affirming the decision of Farwell, J., held that the 
sums so paid by the debtor were not “the benefit of the 
execution,’’ and that the judgment creditors were entitled 
to retain them as against the trustee in bankruptcy. 
Lord Wright, M.R., in delivering the judgment of the Court 
of Appeal, said (at p. 136) that s. 40 cannot apply if there is 
no subsisting execution, and it is immaterial, if there is no 
execution on foot, whether the execution has been terminated 
by a return that the whole debt has been realised, or whether 
the execution has been withdrawn by the sheriff at the 
request of the creditors, or whether there has been a return 
of nulla bona or he has withdrawn for any other reason. 
Section 40 can only apply if or to the extent that there is a 
subsisting execution which is still operating to charge the 
debtor’s goods, and it cannot operate in so far as goods have 
already been sold and the proceeds applied to the partial 
discharge of the debt, or where payments on account have 
been made by the debtor in partial discharge of the debt in 
order to avoid seizure and sale, or to induce a temporary 
withdrawal by the sheriff. To the extent that money has 
been paid in discharge of the debt, that money becomes the 
money of the creditor with the result of wiping out pro tanto 
the debt. The benefit of the execution can then only refer 
to the charge still remaining under the still subsisting 
execution for the balance of the debt. ‘ 

Finally, the question arises whether s. 37 of the Bankruptcy 
Act, 1914, which deals with the relation back of the trustee’s 
title, has any bearing on the right of the trustee to claim 
moneys which have been obtained under an execution in a 
case where the bankruptcy of the debtor has supervened. 
In Re Kern [1932] 1 Ch. 555 certain sums had been paid by 
the debtor, but the execution was admittedly incomplete when 
the debtor’s bankruptcy supervened. It was held by 
Clauson, J., that the right of the trustee under s. 40 of the 
Bankruptcy Act, 1914, is not limited to the benefits of 
execution received by the execution creditors after the date 
to which the trustee’s title to the bankrupt’s property relates 
back. In Re Love (J. W.) {1951} Ch. 952 the execution was 
duly completed before the debtor became bankrupt, and 
Danckwerts, J., held that a creditor who has received pay- 
ment by virtue of the execution duly completed as mentioned 
in s. 40 of the Bankruptcy Act, 1914, is entitled to rely on 
the provisions of that section and is not affected by the 
provisions of s. 37 of that Act. M. 





“A CONVEYANCER’S DIARY ” 
The second of “ABC’s” articles on ‘The Matrimonial 


Home and the Deserted Wife’ has been unavoidably held 
Over, 


BURNLEY DEVELOPMENT PLAN APPROVED 
The Minister of Housing and Local Government has approved, 
with modifications, the development plan for the County 
Borough of Burnley. 
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“BREACH NOT CAPABLE 


OF BEING REMEDIED” 


Nor long ago, I heard an erudite broadcaster expound, in 
the light of fresh evidence uncovered by his painstaking 
researches, a new theory about Robin Hood. The hero of 
the ballads (and pantomime) was indeed no common bandit ; 
but neither was he, as other authorities had erroneously 
concluded, an earl who had seen better days. It was now as 
good as established that Robin Hood was an evicted tenant 
farmer. Evicted, of course, by his landlord; not by the 
Nottinghamshire County Agricultural Executive Committee. 

Landlords of agricultural holdings who heard the broadcast 
may have reflected, ‘‘ Times have changed "’ ; but a judgment 
in a recent county court case (Bletchley County Court), a 
transcript of which has kindly been sent to us by the solicitors 
acting for one of the parties, shows that even under the 
Agricultural Holdings Act, 1948, it is possible to give an 
effective notice to quit. And the landlords in the case 
concerned successfully relied on one of the more difficult and 
rarely illustrated reasons for excluding counter-notices under 
s. 24 (1): that given in s. 24 (2) (e), which involves proving 
quite a number of allegations. The paragraph runs: “ at the 
date of the giving of the notice to quit the interest of the 
landlord in the agricultural holding to which the notice relates 
had been materially prejudiced by the commission by the 
tenant of a breach, which was not capable of being remedied, 
of any term or condition of the tenancy that was not 
inconsistent with the fulfilment by the tenant of his 
responsibilities to farm in accordance with the rules of good 
husbandry. 4 

The tenant in the case concerned held a small farm under 
an agreement containing tenant’s covenants, tnter alia, (i) to 
cultivate and manage the land in a good and husbandlike 
manner, and in particular at the determination of the tenancy 
to leave the arable land in the four-course rotation ; (ii) to 
return to the holding in accordance with the terms of the 
Agricultural Holdings Act, 1925, rotten dung or other 
approved suitable manurial substances for all produce sold 
or removed or consumed ; and (iil) to spread annually all the 
dung and manure made on the premises where most need 
shall be. It will be remembered that the “ freedom of 
cropping "’ provisions in s. 11 contain safeguards reflected 
in (i1) and (iii). 

The tenancy was a yearly one (Michaelmas), and in the 
five years preceding September, 1951 (and, indeed, in the 
year after), the four-course rotation had not been followed. 
The land was 5} acres of good clay loam; the tenant had 
used one acre or so as a poultry run—always, as the judgment 
emphasised, the same acre ; and the other 4} acres had been 
used continuously for the production of white straw crops, 
barley three times. 

When an agricultural landlord sets out to recover possession 
by giving notice to quit in such circumstances, there are often 
a number of gambits which can be played by both parties, and 
accepted or declined when they are played. The landlord can 
apply for a certificate of bad husbandry, with a view to giving 
notice to quit under s. 24 (2) (c), which will preclude service 
of a s. 24 (1) counter-notice, but may be challenged by 
arbitration. Or he can give notice under another paragraph, 
namely (e), the one I have set out. That was the course 
adopted in this case, the notice specifying the cropping of the 
land continuously with white straw crops and failure to 


return dung, etc. Thereupon the tenant could either demand 
an arbitration to determine whether those allegations wer 
true, under s. 26 (1) (a), or just lie low; in this case he chose 
the latter. The judgment, incidentally, examines with some 
anxious care the question whether the tenant has that choice 
a point which had, in fact, been settled by Budge v. Hicks 
1951} 2 K.B. 335 (C.A.) (see 95 Sot. J. 539), and arrives at 
its conclusion by exactly the same reasoning: the Minister 
could have made arbitration compulsory if he had wanted to 
but the Agriculture (Control of Notices to Quit) Regulations, 
1945, had made it merely optional. The tenant did, in fact, 
serve a counter-notice under s. 24 (1), but the landlord refused 
to be drawn ! 

The breaches of covenants were practically admitted, and 
their consistency with good husbandry could hardly bi 
argued ; the same applied to ‘“ material prejudice ’’ ; but the 
irremediability was strongly contested (the tenant had, in 
fact, applied some artificial manure to part of the land in 
April, 1952). And this point caused the learned judge most 
concern. I do not know whether he was referred to, or himself 
referred to, a provocative noté in Jackson’s Agricultural 
Holdings: ‘‘ The meaning of this phrase a breach which was 
not capable of being remedied) is rather obscure, as it is 
difficult to think of any breach which could not be remedied 
by the expenditure of money, or time, or both ; for exampk 
ploughing up permanent pasture, or felling timber. For 
practical purposes what is possibly intended is a breach that 
could not be remedied within the currency of a twelve months’ 
notice to quit’’; but at all events, the judgment may be 
said to have adopted the same idea. The learned judg 
emphasised the word “ was’’; the Act does not say “ is” or 
“is capable at any future time of being remedied ”’ ; and, 
pointing then to the covenant “in particular at the deter- 
mination of the tenancy to leave the arable land in the four- 
course rotation,” he held that merely commencing a four- 
course rotation would not remedy the breach. This means 
that one covenant was invoked in order to determine the 
extent of the damage done by breach of another ; for breach 
of the covenant to leave, etc., could not, of course, be specified 


as 


as a reason for giving notice to quit. 

The interpretation seems plausible (though the observation 
in Jackson was, I believe, originally made before opencast 
mining and nuclear fission had demonstrated what damagi 
can be done to agricultural land) and recalls the reasoning 
adopted in a very different type of case, namely, in decisions 
which have read the second requirement in a forfeiture notic: 
in the Law of Property Act, 1925, s. 146 (1) (“ (4) if the 
breach is capable of remedy, requiring the lessee to remedy 
the breach”’) as implying that if a breach is not capable o! 
remedy within a reasonable time it is not capable of remedy 
at all: the later provision of the subsection, “ and the lesset 
fails, within a reasonable time thereafter, to remedy the 
breach, if it is capable of remedy,”’ of course supports such an 
implication (Rugby School v. Tannahill (1935) 1 K.B. 87 (C.A,) ; 
Egerton v. Esplanade Hotels, London, Ltd. |1947) 2 All E.R. 88 
(C.A.)). In the case of agricultural holdings, the suggested 
interpretation would be based partly on the fact that th 
question arises only when a notice to quit, necessarily 4 
twelve months’ notice, has been given, and not, say, if the 
breach occurs some years before the expiration of a long 
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lease. Only, as such.a notice can be given long before its 
currency is to commence (this was not the case in the pro- 
ceedings under discussion), I would suggest that the second 
“a” in the remark, “‘ For practical purposes what is possibly 
intended is a breach that could not properly be remedied within 
the currency of a twelve months’ notice to quit,’ might be 
replaced by the word “‘ the,’’ and the words “ twelve months’ ”’ 
deleted. 

It may be that the defendant whose obsession with barley 
resulted in possession proceedings at Bletchley was primarily 
a poultry farmer, using the “ arable ’’ to produce foodstuffs 
for his birds. But that would not alter things, and the fact 
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that the farm was only 5} acres in extent did not, as the 
learned judge observed early in his judgment, affect the 
principle involved. There is no minimum size for an agricul 
tural holding, though the “‘ so used for the purposes of a trade 
or business ’’ requirement in s. 1 (2) of the Act should make 
it unnecessary to invoke the “de minimis ’’ principle (see 
95 SoL. J. 620). One may, however, wonder why, if (as the 
learned judge put it) the land was being “ bled and exhausted,” 
the county agricultural executive committee did not take 
some action. It may be that they considered that that 
principle did apply as far as they were concerned : “ aquila 
non captat muscas.” RB. 


THE DEATH PENALTY AND THE POSSIBILITY 
OF MISTAKE 


One of the witnesses before the Royal Commission on Capital 
Punishment expressed the opinion that under the English 
legal system there was no reasonable likelihood of an innocent 
man being hanged. It is proposed in this article to mention 
some cases which have occurred within living memory, so 
that readers may judge for themselves whether that opinion 
is well-founded. 

In 1876 William Habron, aged eighteen, was sentenced to 
death at assizes for murdering a policeman. He was defended 
by counsel and the judge paid tribute to counsel’s conduct 
of the case. Habron was later reprieved because of his youth 
and began to serve a term of life imprisonment. In 1879 the 
notorious Charles Peace, who was already under sentence for 
another murder, confessed to the crime of which Habron 
had been convicted. The matter was investigated and not 
all the investigators were satisfied that Peace’s confession 
was true, especially as he had been a spectator at Habron’s 
trial and would therefore be familiar with the facts and issues. 
The Home Secretary, however, was advised that there were 
strong grounds for believing Habron to be innocent and the 
young man was pardoned and awarded £800 compensation. 
It is right to say that in 1876 a defendant could not give 
evidence himself nor was there a Court of Criminal Appeal. 

In 1909 Oscar Slater was charged with the murder of an 
old lady in Glasgow. He protested his innocence but was 
advised, much against his will, by his counsel not to give 
evidence at the trial. The jury, by a majority of nine to six, 
found him guilty, but the Secretary of State for Scotland 
reprieved him, apparently because of doubt as to his guilt. 
Slater remained in prison for eighteen and a half years and 
during that time many efforts were made, notably by Sir 
Arthur Conan Doyle and this journal and, to a less extent, by 
Sir Edward Marshall Hall, K.C., to have the case reviewed. 
Lieutenant Trench, one of the detectives concerned, was 
himself so convinced that there had been a miscarriage of 
justice that he disclosed to outside persons some information 
which he had about the case and was accordingly dismissed 
from the Glasgow police. An inquiry was, however, held in 
1914 as a result of his disclosures—there was then no Scottish 
court for hearing criminal appeals—but the sheriff who held 
the inquiry (which did not relate to the conduct of the trial) 
did not recommend any interference with the sentence. 
Agitation continued, however, and eventually, as a result 
of the passing of the Criminal Appeal (Scotland) Act, 1927, 
after Slater’s release, the Scottish Court of Criminal Appeal 
was specially empowered to review the whole trial. The 
conviction was quashed on the ground of the judge’s misdirec- 
tion, the other grounds of appeal being rejected. Slater was 
awarded {£6,000 compensation, This journal, in reporting 


his release, called the case one of “ extreme difficulty and 
grave doubt’ (71 Sot. J. 885) and later, in a leading article 
after his appeal was allowed, stated that his innocence must 
be accepted without any suggestion of doubt (72 Sor. J. 526).* 

In 1912 a murder called the Broughty Ferry case took place 
in Scotland. A photograph of a suspect named Warner was 
obtained and five witnesses, when confronted with him in an 
English prison, identified him as the man who had been in the 
vicinity at the time of the murder. Detective Lieutenant 
Trench was also concerned in this case, however, and with 
his help Warner was able to show that he was in Belgium 
at the time. So far as the writer knows, Warner was not 
put on trial. 

In 1931 William Herbert Wallace was convicted of murdering 
his wife in Liverpool. The Court of Criminal Appeal quashed 
the conviction on the ground that the case had not been 
proved with that certainty which the law requires. An 
article at 95 J.P.N. 371 criticises the conduct of the prosecution 
and surprise is expressed that Wallace was even committed 
for trial and, a fortiori, convicted. The case has been the 
subject of much discussion, but the identity of the murderer 
remains unknown. Wallace’s innocence has not been con- 
clusively proved, but there is certainly strong doubt as to 
his guilt. 

In 1936 Thomas Maye was charged with the murder of his 
wife and two daughters. Maye lived wath his family at the 
Croft Farm, near Kingsbridge, Devon, and early one morning 
he was found in bed there seriously injured. The three 
women had been murdered. All four had head injuries 
inflicted by a hammer. Maye was arrested when he recovered 
and committed for trial, but the trial judge stopped the 
case when a surgeon called by the Crown testified that the 
wounds on Maye’s head could not have been self-inflicted, 
that they were probably received when he was lying in bed, 
and were unlikely to have been caused in a struggle. The 
Journal of Criminal Law, January, 1937, reports this case, 
and the learned editor comments that the one clear thing in 
it was that Maye’s innocence was proved and not his guilt. 
He adds that it was proved by definite affirmative evidence 
more cogent than the evidence in many prosecutions upon 
which juries are asked to convict. 

Lastly, one may notice the remarkable case of R. v. Rivelt, 
reported in the Modern Law Review, July, 1950. In 1949 
Rivett was indicted at Suffolk Assizes for murdering a girl. 
There was no doubt that he killed her, but the Crown clearly 
felt doubt as to his fitness to plead because, when he appeared 
in the dock, two medical men gave evidence that he was 


*Note. The writer acknowledges with gratitude the assistance given by the books on 
Slater and Peace in the Notable British Trials series, 
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certifiably insane. The jury retired and, after deliberating 
for ninety minutes, found him fit to plead. The trial was 
adjourned to Norfolk Assizes, and there three doctors gave 
evidence as to his unfitness to plead. The Norfolk jury also 
found him fit to plead, and he was thereupon tried for the 
murder, the only defence being that he was insane.’ Medical 
evidence as to his insanity was called by the defence and not 
contested by the Crown, but the jury found him guilty without 
any qualification. The Court of Criminal Appeal upheld the 
conviction, remarking that the issue of insanity was for the 
jury and not for medical men, however eminent. The 
notable not only for the strange verdicts of the juries, which 
may well shake whatever faith one has in the jury system, but 
also because Rivett was eventually hanged. One would 
think that this would be an instance in which a reprieve 
would almost certainly be recommended (cf. Ley and Straffen), 
and at first blush the action of the Home Secretary would seem 

be open to criticism. As, however, the exercise of this 
power by the Home Secretary is not one for which he makes 
public his reasons, it would be fairer to say no more than that 
Rivett’s case must on its face cause uneasiness as to the 
manner in which he advises the exercise of the Prerogative. 

Every reader will draw his own conclusions from the cases 
mentioned above. Those who defend our laws will point to 
the English and Scottish Courts of Criminal Appeal and to the 
powers of the Secretaries of State to recommend reprieves 
and, to review the whole case (as was done in 
respect of one Rowland in 1947—see the Journal of Criminal 


case is 
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Law, April, 1947), and will argue that now, at any rate, the 
safeguards against hanging an innocent man are as adequate 
as human ingenuity can make them. Others, however, may 
say that, when the penalty is one with the awful irrevocability 
of death, it should never be inflicted while there is the least 
chance of an innocent man suffering. For example, had 
Wallace not possessed an alibi or had there been some Crown 
witnesses as to identity of the calibre of those who 
‘identified ’’ Warner, or even, perhaps, had Maye been 
defended by counsel who followed the rule, sometimes laid 
down for advocates, of never asking a question the answer to 
which is not already known, their cases might have ended 
differently. The present writer will make only one observa- 
tion. The accusation of the innocent is a favourite theme of 
playwrights and authors, and yet four times this century in 
Great Britain (if Warner be included) men have been in peril 
on capital charges of which they were probably guiltless. It 
may be said that those who do get falsely accused largely bring 
their troubles on their own heads by their mode of life or their 
stupid actions when under suspicion. Certainly, Warner had 
been to prison, and Slater’s associates were of a type not 
usually found in the salons of Archbishops. But Wallace 
and Maye, who also stood in the dock on charges of murder, 
Wallace to be condemned to die, were men of the highest 
character, who had said and done nothing foolish when under 
suspicion and who had spent their lives in honest pursuits and 
in decent company. In a word, they were people very like 
you. G.S. W. 


HERE AND THERE 


DISTINGUISHED VISITOR 
HERE is a story which I heard a day or two ago and have not 
yet had time to check for accuracy. It has ihe authority of 
one who was a servant at Ashridge in the great days, and so it 
cannot be dated at much less than fifty years ago, and may well 
be placed earlier. Ashridge, you know, is an enormous 
sham Gothic mansion in Hertfordshire, built, about the time 
‘ that we were beating Napoleon, on the site of a far older house. 
Those who are amused by that kind of architectural 
extravaganza or folly like it, for in its line it is good, but it is 
a line which wholly serious people can’t abide. Now it is 
half a finishing school for graceful and wealthy young ladies 
and half dedicated to week or week-end courses for inquirers 
into the mysteries of public affairs and the arts. But in the 
great days, when it was one of the stately homes of England, 
with forty bedrooms for visitors’ servants alone, public 
affairs might be studied there at much closer quarters. The 
story concerns the visit of a Shah of Persia who stayed there 
with an enormous retinue, among them a man whose duty it 
was to make him a cup of coffee at 2.0 in the morning. 
Now, this man was put into a bedroom with a spring catch 
which he did not know how to manipulate, so that when he 
rose in the night he could not get out. His cries and hammer- 
ings aroused his neighbours, but there was some delay before 
he could be made to understand how to open the door. 
Consequently the coffee was a quarter of an hour late. The 
Shah ordered him to immediate execution. However, there 
was a limit even to the laws of hospitality, and it was explained 
to the distinguished visitor that in England this could not be 
done. The gracious potentate was urbanely understanding. 
Ah, well! The man could be executed when they got back 
to Persia. So he was placed under close arrest by the other 
members of the suite and, says the story, the last that 
into a 


Ashridge saw of him he was being lifted, bound, 
carriage. The technique of execution apparently intrigued 


the Shah, for he questioned Edward VII (or was he Prince of 
Wales then ?) as to the English method, and when he was 
told that it was by hanging he expressed a wish to witness a 


It was explained to him that just then there 
was no one due to be hanged. ‘‘ Ah, that doesn’t matter,” 
he said, ‘‘ take one of my servants.’’ Again the technical 
objections of the English law frustrated him, even though 
three servants had actually volunteered for the principal role. 


performance. 


VISITORS’ PRIVILEGE 
For some reason this reminded me of the curious fact, 
which almost everyone seems to have forgotten, that 
United States servicemen stationed in Britain are entitled 
by statute to be tried by their own courts for offences 
against our laws, rather as if we were some barbarous little 
tribe into whqse hands it was not safe to commit civilised 
men. Thus not _— ago a United States court-martial 
in Suffolk tried a sergeant for slashing a British subject 
across the belly with a knife and wounding him so severely 
that he will probably need medical care for the rest of 
his days. It all happened in a brawl at a party in which 
the victim said he had assumed the unrewarding role of 
peacemaker. The sergeant pleaded that he acted in self- 
defence and under American law was acquitted. Apparently 
the best the wounded man can hope for is an ex gratia payment 
from the United States Government. Now, let it not be 
thought that we fail to sympathise with the homesickness of the 
exiled American servicemen and their yearning for the sweet 
security of the familiar courts of home. But between civilised 
peoples it has long been accepted that in Rome (or Suffolk) 
one does as Rome (or Suffolk) does, and in Suffolk it is the 
custom that when you have been so unfortunate as to inflict 
grievous bodily harm on your host by knifing him you expl: in 
your position at the county assizes. The apology, after all, 
is owed to our Sovereign Lady the Queen, her Crown and 
dignity. That apology is not negotiable and if you happen 
to be a stranger—a Persian, a Mede, an Elamite or a Unite 
States citizen—it is not to a representative body of Persians, 
Medes, Elamites or Americans (however distinguished) that 
the apology is owed. The more you look at it the odder it 
seems to deny to a British subject in his own country his 
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THE NEW SCHEDULE Il 


“the time expended” 


is one of the seven vital factors in preparing bills under the 
new Schedule. Even more important is the retention of 
adequate record of times spent and the details of a 
transaction and to meet this the Society has prepared new 
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ancient right to carry his grievances before his country’s 
courts. It is even odder that the Government should not 
apparently notice the oddity. Visiting forces need not be 
afraid. The Queen’s Peace is broad enough to cover them. 
TAX FREE STANDSTILL 

So the Government’s army has been led from behind ; the 
back-benchers have had their way and the Bill to give the 
judges a tax-free increment has been postponed. Instead, 
its place has been taken in the list by the White Fish and 
Herring Industries Bill (which might well be amended in 
the circumstances to include red herrings). Since we are all 
in the income tax concentration camp, it was rather surprising 
that the usual camaraderie of prisoners did not so operate 
that there should be general satisfaction at the tunnel that 
had so nearly been completed, even though at this stage it 
would accommodate only a few. Perhaps there was a feeling 
that this particular escape might prejudice the chances of a 


, 
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subsequent mass break-out, but I fear that in many cases 
it was nothing but plain simple envy: ‘“‘ Why not me ?” 
The only group who strike one as having a real grievance in 
the matter are the county court judges, since, when they were 
given a rise, no one thought of making it tax free and, after 
all, they and the stipendiary magistrates have far the hardest 
work on the Bench; they are the coal mining industry of 
the judiciary. The life of a Lord of Appeal, even at its most 
strenuous, is nothing like it, while an ingrained habit of 
concurrence could make his a very paradise of otium cium 
dignitate. One might almost suggest that the judicial novice 
should start in the Lords and work his way gradually through 
the High Court to the front line hardships of the county 
court. One other point on judicial salaries. Everybody 
has been pointing out that the last change was in the eightcen- 
thirties, but no one seems to have noticed that that was 
actually a decrease of £500. The last rise was in 1825, when 
the figure went up from £4,000 to £5,500. RicHarp Ror. 


REVIEWS 


Hayes and Jarman’s Concise Forms of Wills. Eighteenth 
Edition. By KENNETH WARNELL Rustin, LL.B., of 
Gray’s Inn, Barrister-at-Law. Also First Supplement, to 
30th November, 1952. London: Sweet & Maxwell, Ltd. 
£3 10s. net. 


The Law Relating to Wills with Precedents of 
Particular Clauses and Complete Wills. Volumes I 
and If. 3y W. J. Wiritams, B.A., of Lincoln’s Inn, 
Barrister-at-Law. 1952. London: Butterworth & Co. 
(Publishers), Ltd. £7 7s. net per set. 


These two works, so different in many respects, exhibit one 
striking similarity: they are both composite works, in that 
both contain a general exposition of the law of wills as well 
as a collection of precedents for use in drawing testamentary 
dispositions. In the case of “Hayes and Jarman,”’ the 
general exposition, for the most part, takes the form of very 
full notes on selected points of law which are appended to 
the various precedents, although there are also chapters of 
text on specific subjects. One such chapter, entitled “ A 
Practical View of the Wills Act,” which has appeared in 
every edition since 1838, has now been omitted ; the learned 
editor has rightly concluded that the effect of this Act, which 
was so novel to Mr. Jarman, has now pretty generally sunk 
in. This omission and other rewriting has enabled the 
editor to reduce the size of his book by over a hundred pages, 
an almost unique achievement in these days. But the 
greatest change will be found in the precedents, almost all of 
which have been virtually rewritten, and which in their 
new guise conform to the currently accepted standards, both 
in their structure and in dispositive effect. As to the 
structure, much greater use is made now, for example, of 
the trust for sale as a basis for the creation of successive 
interests in all types of property ; as to effect, there are no 
more gifts for separate use or devises of lands for the eldest 
son, such as earlier editors (doubtless to meet an existing need) 
used to include. The notes to the precedents, already 
mentioned, have been brought up to date, but the editor’s 
greatest service to the habitual user of this book has been to 
regroup these notes (many of which are of great value) by 
collecting all those bearing on any given subject and 
appending the result as a single note to one or other of the 
precedents, with suitable cross-references elsewhere. These 
changes have obviously involved the editor in heavy labour, 
but he will have his reward, for ‘“‘ Hayes and Jarman” in 
its new form will, we feel sure, lose none of the popularity 
it has deservedly gained in its long life. The author’s 
preface is dated October, 1952, but a supplement (available 
free with this edition) brings it up to date, notably by 
providing a useful note on the new rules for distribution 
on intestacy. 


The compilation of Mr. Williams’ work has certainly been 
something of a tour de force, and it is rather disappointing 
that the result of his labours is not always up to the promise 
of his previous achievements as conveyancing editor of the 
“ Encyclopedia of Forms and Precedents.’’ The present work 
is in two volumes, the first containing a consideration of the 
law of wills as a whole, the second a very full collection of 
precedents. As regards the first volume, the learned author's 
declared plan has been to relegate all detail to the footnotes, 
and in his treatment of authorities to ignore, wherever possible, 
all those on which doubt has ever been cast. The result is, 
certainly, a very clear text, with a clear statement on many 
points of law, and this will satisfy the practitioner who needs 
nothing more. But ex hypothesi such a reader will have little 
or no use for the footnotes, which account for between a 
third and a half of the printed matter in this work, while to 
the man who is looking for something more than can be 
afforded by such a relatively superficial approach (the expres- 
sion is not meant to be derogatory), the detail in the footnotes 
is insufficient, just because it omits discussion of the doubtful 
cases. In trying to suit all tastes the learned author has, 
it seems to us, not wholly satisfied any. 

The second volume shows faults both of arrangement and 
material. As the law is fully treated in vol. I, the notes to the 
precedents in vol. II could well consist of little more than 
references to appropriate passages in vol. I. But that is not 
what has been done. This volume contains many long 
notes in explanation not only of the precedents themselves 
but of the general law applicable thereto, and the reader is 
never certain whether these notes are intended to be an 
expansion of the text and notes in vol. I or a mere duplication. 
Much time can thus be wasted in making the necessary check. 
Moreover, the check not infrequently shows that the subject- 
matter of a note in one place is also dealt with at length in 
another, but that the information given in the two places 
does not quite correspond, and it requires some knowledge of 
the particular subject-matter on the part of the reader, as 
well as considerable care, to spot the overlap and take it 
into account. This is a serious fault of arrangement which 
must be eliminated in future editions if this work is to be 
what its author intended, a new, practical guide to the law 
of wills as a whole. 

But it will probably be the precedents which will attract 
the greatest interest of any part of this work. The learned 
author’s experience in this regard is a guarantee that his 
forms will be both practical and well arranged; but they 
would be a great deal better than they are if there were a 
greater degree of uniformity between them. Time and 
again forms intended to have precisely the same result are 
differently phrased in different precedents. This bad 
enough in itself, but when (as also happens not infrequently) 
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these forms appear in gne guise in one place with a full 
explanation of their effect, in another guise in another place 
with a partial explanation, and in yet a third guise in a third 
sace with no explanation at all and no cross references, 
the risk of serious confusion on the reader’s part is too great 
«justify a recommendation of these forms as they are now 
sesented. This is, again, a fault that could be easily removed 
,another edition, but until it is removed the utility of these 
secedents is much impaired. 





By GLANVILLE L. WILLIAMs, LL.D. 
Fourth 
12s. 6d. 


learning the Law. 
Cantab.), of the Middle Temple, Barrister-at-Law. 
Edition. 1953. London: Stevens & Sons, Ltd. 
net. 

In this edition of the popular handbook for students the 
«st remains for the most part unchanged. It is written, 
sthe author told us in his preface to the first edition, 
pimarily for university and Bar students, but the articled 
wrk can hardly fail to profit from reading it. There is 
sobably no quicker or more agreeable way of making oneself 
ithome, so to speak, in the legal world. 


will be found in the Weekly Law Reports. 
COURT OF APPEAL 
MEANINGLESS CLAUSE : 
CONCLUDED CONTRACT 
Nicolene, Ltd. v. Simmonds 
5th March, 1953 


CONTRACT : WHETHER 


Singleton, Denning and Hodson, L.JJ. 

Appeal from Sellers, J. 

In 10th August, 1951, the plaintiffs wrote to the defendant : 
We enclose our detailed order’’ for 3,000 tons of steel bars 
and require your written confirmation of the order.’’ On 
lth August the defendant acknowledged the order, stating : 

{s you have made the order direct to me, I am unable to 
firm on my usual printed form which would have the usual 
‘we majeure and war clauses, but I assume that we are in 
weement that the usual conditions of acceptance apply.’’ On 
‘th August the plaintiffs informed the defendant that they were 
sanging for shipping space, and asked for instructions regarding 
ayment. No deliveries having been made, the plaintiffs sued 
st damages and at the trial before Sellers, J., recovered £6,900. 
he defendant appealed, contending that, there being no 
nsensus ad idem in regard to the conditions mentioned in the 
dendant’s letter, there was no concluded contract. 

SINGLETON, L.J., after referring to British Electrical & Associated 
idustvies (Cardiff), Ltd. v. Patley Pressings, Ltd. [1953) 1 W.L.R. 
“), and G. Scammell & Nephew, Ltd. v. Ouston {1941] A.C. 251, 
ad that the defendant’s letter should be regarded as an 
“eptance of the plaintift’s offer, and was clearly treated as 
ih by the plaintiffs, as their next letter showed. The printed 
m referred to was not the defendant’s, but was used by a 

mpany of his, and there were no “usual conditions of 
aceptance.’’ The references to “ usual clauses’’ and “ usual 

nditions ’’ were meaningless, and words which were meaningless 
ight to be ignored; it could not be insisted that a meaning 
‘ould be given to all the words in the documents. 

DENNING, L.J., agreeing, said that a distinction must be 
vawn between a clause which was meaningless and a clause which 
vas yet to be agreed; the former could often be ignored, 
while leaving the contract good, while the latter might mean 
tat there was no contract at all, because all the essential terms 
iadnot been agreed. Ifa party put into a contract an exempting 
‘ondition in his own favour which was meaningless or hopelessly 
ambiguous, the exempting condition was a nullity, and the rest 
1 the contract stood (Im ve Vince; ex parte Baxter [1892 
«QB. 478). The meaningless clause was clearly severable, and 
the rest of the contract subsisted. 

Hopson, L.J., agreed. Appeal dismissed. 

APPEARANCES: W. J. K. Diplock, Q.C., and M. Littman 
L. Fior); S. H. Noakes (Gouldens). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] 





{2 W.L.R. 717 
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The Commercial Dictionary. By A. G. P. PULLAN, of the 
Middle Temple, Barrister-at-Law, and D. W. ALcock, 
A.S.A.A., A.A.C.C.A. 1953. London: Sweet & Maxwell, 
Ltd. 25s. net. 

This dictionary is an adaptation of a work which has been 
successful in Australia. Business words and phrases are 
fully covered, as well as the technical terms of accountants, 
economists, lawyers and others. It is rather more than a 
dictionary in fact, since the information it gives is by no 
means restricted to mere definitions. 


Skinner’s Property Share Annual, 1952-53. 1953. London: 

Thomas Skinner & Co. (Publishers), Ltd. 30s. net. 

The object of this volume is to give the fullest available 
information concerning property owning companies whose 
securities are quoted on the Stock Exchange. It also 
contains articles discussing the prospects of the property 
markets and the share markets. The general index contains 
not only the names of the principal companies but also those 
of their subsidiaries, which are usually not well known and 
are difficult to identify. A new feature is an index of 
ownership of properties. 


NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full ve ports 
Where possible the appropriate page reference is given at the end of the note. 


NEGLIGENCE: INJURIES TO WIFE: LIABILITY OF 
EMPLOYER OF HUSBAND AND WIFE 
Broom v. Morgan 
6th March, 1953 
({(1952] W.N. 


Singleton, Denning and Hodson, L.J J. 


from Lord Goddard, C.J. 531i: 


803). 


Appeal 
96 SOL. J 

The plaintiff and her husband were employed by the defendant 
to manage a public house. The plaintiff fell through a trap-door 
which had been left open by her husband, and suftered injury. 
In the action, the defendant contended that he could not be made 
vicariously liable for the husband’s negligence, as the husband 
could not have been sued by the wife. Lord Goddard, C.J., 
gave judgment for the plaintiff. The defendant appealed. 

SINGLETON, L.J., said that the only decision on the question was 
Smith v. Moss {1940} 1 K.B. 424, which Lord Goddard, C.J., 
had applied, and he had also considered Schubert v. Schubert Wagon 
Co. (1929), 249 N.E. Reports 253. The defendant had contended 
that a husband could not be negligent vis-a-vis his wife, and that 
in a case of vicarious responsibility an action could only succeed 
against an employer if it could have succgeded against the 
negligent employee. Here, it could not be said that the husband 
did not owe a duty of care to his wife, although she could not 
sue him in tort. The effect of s. 12 of the Married Women’s 
Property Act, 1882, was that there could be a tort as between 
husband and wife, but neither could sue the other in respect of it. 
The true position, as shown by Waugh v. Waugh (1950), 50 S.R. 
N.S.W. 210, and Schubert's case, supra, was that the fact that a wife 
had no right of action against her husband for his negligent act did 
not mean in law that she had no right of action against his 
employers ifthe act had been done within the scope of the husband's 
employment. They remained liable, and there was no reason 
why they should be given an immunity springing from the fiction 
that husband and wife were one, and from the desire that litigation 
between husband and wife should be discouraged. ‘The appeal 
should be dismissed. 

DENNING, L.J., agreeing, said that it had often been said that 
an employer’s liability for the acts of his servants was a vicarious 
liability, but he did not so regard it. A true case of vicarious 
liability arose in the old days when a wife uttered slanders at a 
tea-party, and the husband was answerable ;_ but the liability of 
master and servant did not come into this category. The master 
was liable for the acts of his servants, acting in the course of his 
employment, because the servant was doing the master’s business, 
and it was the duty of the master to see that the business was 
carefully done. The master took the benefit of the work when 
carefully done, and he must take the liability of it when negligently 
done. Even though the servant was immune on account of some 
rule of law, the master’s liability was his own liability and so 








248 (Vol. 97 THE SOLICITSO 


remained notwithstanding the immunity of the servant. Appeal 
dismissed. 
Hopson, L.J., agreed. 
APPEARANCES: J. Thompson (Gascoin & Co.) ; A. 
Q.C., and I. G. Paterson (Ik. I. Lewis & Co.). 
[Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


P. Marshall, 


(2 W.L.R. 737 


CHANCERY DIVISION 


COMPANY : MEETING DISCONTINUED TO HOLD A 
POLL: WHETHER MEETING ADJOURNED 
Jackson and Others v. Hamlyn and Others 
Upjohn, J. 28th January, 1953 

Motion. 

The plaintifis, who were shareholders in a public company, 
called on the defendants, the directors, to summon an extra- 
ordinary general meeting, at which resolutions would be proposed 
censuring the defendants’ conduct of the company’s business, 
removing certain of them from the board, and appointing the 
plaintiffs as directors in their place. The meeting was convened 
for 20th January, 1953, both sides meanwhile circularising the 
shareholders and calling for proxies. The meeting was very 
acrimonious, and after about three hours it was moved and 
carried on a show of hands that it should be adjourned for a 
month. The first plaintiff then demanded a poll. That would 
have taken at least two hours, the meeting hall was free for only 
forty-five minutes more, and it was impracticable to continue 
the meeting elsewhere. After some discussion, the chairman 
said that the poll would be taken immediately, and its result 
if the poll was in favour of the adjournment 
the meeting would stand adjourned for thirty days ; if otherwise, 
another meeting would be held as soon as possible. The poll 
disclosed a large majority against the adjournment for thirty 
days, and the chairman announced on 22nd January that a 
meeting would be called for 29th January. By art. 63 of the 
company’s articles of association, ‘‘ The chairman with the 
consent of any meeting may adjourn the meeting from 
time to time and from place to place, as the meeting may 
determine.’’ By art. 65, voting was to be by show of hands 
unless a poll was demanded. By art. 67, “‘ A poll duly demanded 

. on any question of adjournment shall be taken immediately 
at the meeting and without adjournment.’’ By art. 77, proxies 
must be deposited at least forty-eight hours before the time 
appointed for the meeting or adjourned meeting. The plaintifts 
issued a writ and now moved the court for an injunction to 
restrain the defendants from treating any proxy received by or 
on behalf of the company after 18th January as valid for the 
purposes of the continuation or adjournment of the proposed 
meeting to be held on 29th January. 


announced later ; 


Upjoun, J., said that the question at issue was the true nature 
of the meeting called for 29th January. Thedefendants contended 
that it was either an adjournment of the meeting of 20th January, 
in which case fresh proxies could be lodged under art. 77; or 
that it was a wholly new meeting, in which case fourteen days’ 
notice must be given under the articles and the Companies Act, 
1948. The plaintitis contended that it was merely a continuation 
of the interrupted meeting, in which case no proxies deposited 
after 18th January were valid. It was clear that the meeting 
had not been adjourned under art. 63. The defendants had 
contended that a ‘‘ meeting’’ could not continue after the 
shareholders dispersed, and that it was an unjustifiable fiction 
to say that a mecting could be continuous so that a resumption 
would be a continuation of the same meeting. That was rather 
metaphysical, and business efficacy must be given to art. 67 ; 
the ending of the meeting on the 20th was due to the impossibility 
of continuing it further; if the poll had been declared at once, 
the meeting would have continued, and it was plain that any 
meeting convened to hear the result and to continue the business 
must be a continuation of the existing meeting. This conclusion 
was supported by Shaw v. Tati Concessions, Ltd. [1913) 1 Ch. 292. 
There would be declarations that the meeting called for the 29th 
was a continuation of that of the 20th, and that no proxies 
deposited after the 18th would be valid. Declarations accordingly. 

APPEARANCES: Sir Andrew Clark, Q.C., and R. B. S. Instone 
(Tudor & Rowe); J. B. Lindon, O.C., and Kk. W. Mackinnon 
(Markby, Stewart & Wadesons). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law]} {2 W.L.R. 709 
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QUEEN’S BENCH DIVISION 


INSURANCE: COVER AGAINST LOSS OF FREIGHT 
CAUSED BY CIVIL WAR NULLIFIED BY FRUSTRATION 
AND TIME CLAUSES 
Atlantic Maritime Co., Inc. v. Gibbon 
Sellers, J. 16th March, 1953 

Action. 

By a policy of marine insurance underwritten by the defendant, 
the plaintiffs were insured in respect of freight on their vesse| 
against loss caused, inter alia, by restraint, civil war and warlike 
operations. The policy was warranted free of claims based on 
(a) loss or frustration of the adventure caused by restraints of 
kings, princes, peoples, usurpers or persons attempting to usurp 
power, and (b) loss proximately caused by delay. At the material 
time there was a state of civil war in China between the Chinese 
Communists and the then Chinese Government. The plaintiffs, 
by a charterparty, undertook to carry a cargo of salt from a 
Chinese port in territory under Communist control, to Japan, 
freight to be paid on signing bills of lading. While waiting 
outside the port to load the cargo the master was twice in the 
course of one day warned by naval forces of the then Chinese 
Government to leave the port, and after witnessing warlike 
operations he left and did not return. After reporting the events 
to the plaintiffs’ agents he carried out their new instructions 
to proceed to British Columbia under another charterparty and 
load another cargo, in respect of which freight was later paid to 
the plaintiffs. The plaintiffs claimed an indemnity for loss of 
freight caused by one of the perils insured against. 

SELLERS, J., found, contrary to the defendant’s submission, 
that the act of the master of the vessel in leaving the port and 
not returning to load the freight-earning cargo was not voluntary, 
and that the immediate loss was thus caused by civil war and 
restraint, which were perils covered by the policy. But, he said, 
that loss was caused by the action of the Nationalist Government's 
naval forces, that is, by restraint of princes, and under the 
frustration clause the insurers were exempted from liability for 
claims based on loss of any voyage or adventure so caused 
All that the plaintiffs had lost was the voyage, that is, the freight 
to be earned. The ship itself not only remained sound, free, 
and capable of earning freight, but in fact, with the minimum of 
delay, sailed away and earned freight under another charterparty 
That distinguished this case from those in which there had been 
a loss, actual or constructive, of the ship or cargo. By reason, 
therefore, of the frustration clause, the plaintiffs had not covered 
themselves for a loss of freight by restraint caused in the way 
it had arisen here. Even if the plaintiffs could have relied on the 
separate head of cover for loss caused by civil war to which the 
frustration clause did not apply, the policy was warranted free 
of loss proximately caused by delay, and in the events which 
happened, the voyage under the charterparty and thereby the 
freight to be earned was lost by reason of the delay involved 
The time clauses would thus defeat the claim based on restraint, 
even in the absence of the frustration clause. There must be 
judgment for the defendant. i 

AppEARANCES: A. A. Mocatta, Q.C. and C. T. Bailhache 
(Ince, Roscoe, Wilson & Griggs); Sir Robert Aske, Q.C., and 
Eustace Roskill (Thomas Cooper & Co.). 


[Reported by Miss M. M. Hi1t, Barrister-at-Law] [2 W.L.R. 725 


PATENT: APPLICATION FOR COMPULSORY LICENCE: 
APPLICABILITY OF INTERNATIONAL CONVENTION 


R. v. Comptroller-General of Patents and Designs ; 
ex parte Parke, Davis & Co. 


Lord Goddard, C.J., Lloyd-Jacob and Parker, J J. 
20th March, 1953 

Application for order of prohibition. 

The applicants had filed patent specifications, pursuant to the 
International Convention for the Protection of Industrial 
Property in the United States and England, relating to the 
synthesis of a new medicinal preparation. The British spect 
fications were dated between Ist August, 1951, and 20th May, 
1952. British Drug Houses, Ltd., applied to the Comptroller 
under s. 41 (1) of the Patents Act, 1949, for the grant of 
compulsory licences under the patents, which the Comptroller 
granted. The patentees now moved for prohibition requiring 
the Comptroller to refrain from considering the application on the 
ground that his powers under s. 41 (1) were fettered by s. 49 (3), 
which applied the provisions of art. 5a of the convention t 
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5. 41 (1), so that he had no jurisdiction to entertain the application 
within three years of the date of the patent. By s. 41 (1): 

where a patent is in force in respect of (a) a substance 
capable of being used as food or medicine or (b) a process 
for producing such a substance ”’ the Comptroller may order the 
sant Of a licence. By s. 45 (3): ‘‘ No order shall be made in 
pursuance of any application under ss. 37 to 42 of this Act which 
would be at variance with any . convention .” By 
a. DA: (2) each of the countries of the Union shall 
have the right to take the necessary legislative measures to 
prevent the abuses which might result from the exercise of the 
exclusive rights conferred by the patent, for example, failure to 
work . (4) In any case, an application for the grant of a 
ompulsory licence may not be made before the expiration of 
three years from the date of the issue of the patent, and this 
licence may only be granted if the patentee is unable to justify 
himself by legitimate means - 

Ltoyb-JAcos, J., said that the sections referred to in s. 45 (3) 
were those dealing with compulsory licences and, with the 
exception of s. 41, dealt with relief against the patentee’s abuse 
f his monopoly. By contrast, s. 41 was based solely on the 
character of the invention. Article 5A, in so far as it referred to 
compulsory licences, was concerned only with such licences as 
were granted in consequence of the patentee’s abuse of his 
monopoly. Accordingly, that article was not applicable to 
procedure under s. 41 (1), and could not operate to fetter the 
Comptroller’s jurisdiction thereunder. The motion therefore 
failed. 

Lord Gopparp, C.J., agreeing, said that if the court had 
been of the opinion that art. 5a applied, the fact that under the 
Act of 1949 there was a right of appeal to the Appeal Tribunal 
would not have been an obstacle to the granting of prohibition, 
as the two remedies were co-existent. 

PARKER, J., agreed. Application dismissed. 

APPEARANCES: D. N. Pritt, Q.C., K. E. Shelley, Q.C., and 
G. T. Aldous (Tackley, Fall & Read) ; Sir Lionel Heald, Q.C., A.-G., 
and P. J. Stuart Bevan (Solicitor, Board of Trade); Sir Hartley 
Shawcvoss, Q.C., and J. P. Graham (Bristows, Cooke & Carpmael). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law]) [2 W.L.R. 760 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


HUSBAND AND WIFE: DISMISSAL OF CRUELTY 
PROCEEDINGS : SUBSEQUENT PROCEEDINGS ON 
GROUND OF DESERTION 
Dixon v. Dixon 
Davies, J. 11th March, 1953 

Summons (adjourned into court). 


The parties were married in November, 1947. In December, 
1949, the wife presented a petition for judicial separation on the 
ground of cruelty ; the husband by his answer denied cruelty 
and prayed in turn for a decree of judicial separation on the same 
ground. In March, 1951, the prayer of the answer was rejected 
and the petition dismissed on the ground that the court had 
not been satisfied that either side had made out the charges 
alleged. In November, 1952, the husband presented a petition 
‘or divorce on the ground that the wife had admittedly deserted 
him when she admittedly left the matrimonial home in July, 
149; the wife by her answer denied the alleged desertion, 
saying that she had had just cause for leaving the matrimonial 
tome, She repeated as particulars of this allegation the majority 
of the charges she had previously made, and she further alleged 
that the husband by his conduct had evinced an intention to 
bring co-habitation to an end and had compelled her to leave. 
She asked for a decree of divorce on the ground of constructive 
desertion. On the husband’s application the cross-charges were 
struck out by the registrar on the ground that by her answer to a 
petition for dissolution on the ground of simple desertion the 
wife was seeking to set up for a second time matters which had 
already been determined by a previous court. The wife appealed. 

DAvirs, J., said that the husband’s main contention in support 
of the order of the registrar was that the commissioner who had 
tried the former suit had decided that the acts which the wife 
tow sought to plead did not amount to cruelty and could not 
how be relied on by her as constituting either constructive 
desertion on the part of the husband or just cause for leaving 


So6LtcitToes’ 
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him so as to constitute a defence to the charge of simple desertion. 
His lordship considered the authorities, and in particular Pike v. 
Pike [1953] 1 All E.R. 232 and Edwards v. Edwards [1950 
P. 8, and said that the point in question was whether it was open 
to a court to find that acts of violence while not amounting to 
cruelty might yet constitute just cause for the complaining spouse 
to leave. That would appear to be the effect of the decisions 
he had cited; and the only definite finding in the earlier pro- 
ceedings had been the dismissal of the charges of cruelty. In 
such circumstances it was impossible for the summary course ot 
striking out a pleading to be adopted, for that course should 
only be taken in plain and obvious cases. Appeal allowed. 
Leave to appeal. 

APPEARANCES: I?. T. Barnard and Hollis (Bernard Oberman 
and Co.); H. D. Baskerville (Courteney, Croome & Finch). 


Reported by Joun B, GArpneR, Esq., Barrister-at-Law] [2 W.L.R. 748 


HUSBAND AND WIFE: CUSTODY: ADOPTED CHILD 


Crossley v. Crossley 


Davies, J. 11th March, 1953 


Summons (adjourned into court). 

The mother of an infant child was granted a decree of divorce 
in 1947 against the child’s father, and was given the custody of 
that child. In 1950 she remarried, and in 1951 she and her 
husband adopted the child in accordance with the provisions of 
the Adoption Act, 1950. Application was made by her for leave 
to take the child out of the jurisdiction. 


Davies, J., said that he had adjourned the matter into court 
because of a certain amount of ignorance which appeared to exist 
as to the effect of an adoption order. The effect of s. 10 of the 
Adoption Act, 1950, was that once an adoption order had been 
properly made the adopted child ceased to be a child of any 
previous marriages. He became the child of the adopters, and 
the court no longer had power to make an order granting leave 
to take the child out of the jurisdiction. Such an application 
to do so therefore became unnecessary. His lordship referred 
to a direction of Lord Merriman, P., and added that it was 
unnecessary when seeking to obtain an adoption order to apply 
to the court first to discharge a custody order in respect ot the 
child which had been made in previous divorce proceedings. 
Coningsby (Denton, Hall & Burgin). 

[2 W.L.R. 765 


APPEARANCE : 
{Reported by Joun B. Garpner, Esq., Barrister-at-Law] 


REVOCATION: WILL IN CONTEMPLATION 
OF A MARRIAGE 
In the Estate of Langston, deceased 


25th March, 1953 


PROBATE : 


Davies, J. 

Probate motion. - 

The testator by his will dated the 4th November, 1935, devised 
and bequeathed his estate to “ my fiancée M. FE. B. of ve 
The testator married M. E. B. on 7th January, 1936, and died on 
28th December, 1952. His widow applied for a grant of probate 
of the will; and the question accordingly arose whether that 
will was a will ‘‘ expressed to be made in contemplation of a 
marriage ’’ within the meaning of s. 177 of the Law of Property 
Act, 1925. By that section, ‘A will expressed to be made 
in contemplation of a marriage shall, notwithstanding anything 
in s. 18 of the Wills Act, 1837, or any other statutory provision 
or rule of law to the contrary, not be revoked by the solemnization 
of the marriage contemplated.’’ By s. 18 of the Wills Act, 
1837, ‘‘ Every will made by a man or woman shall be revoked 
by his or her marriage.” Three nieces, the only other persons 
interested on an intestacy, signed consents to the application. 

Davigs, J., referred to Pilot v. Gainfort {1931} P. 103; Sallis 
v. Jones [1936] P. 43; and Re Knight (1944), an unreported case 
referred to in Tristram and Coote, 19th ed., at p. 25, and held that 
the test to be applied in such a case was this: Did the testator 
express the fact that he was contemplating marriage to a 
particular person ? It was clear in the present case that when 
the testator used the words ‘“‘ unto my fiancée M. i. B.”’ he 
was expressing a contemplation of marriage to that named lady, 
and there would be a grant of probate accordingly. Probate 
granted. 

APPEARANCE: John Mortimer (Lindus and Hortin). 

[1 W.L.R. 581 


Reported by Joun B. Garpner, Esq., Barrister-at-Law} 
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SURVEY OF THE WEEK 


ROYAL ASSENT 


The following Bills received the Royal Assent on 26th March :— 
Consolidated Fund (No. 2). 
Royal Titles. 

HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time : 
Registration Service Bill [H.L.] (24th March. 
To consolidate certain enactments relating to the registration 
service in England and Wales, with such corrections and 
improvements as may be authorised under the Consolidation 
of Enactments (Procedure) Act, 1949. 


Read Second Time :— 
Herts and Essex Water Bill | H.C. 
Milford Docks Bill [H.C. 
Town and Country Planning Bill [H.C.] 


26th March. 
26th March. 
(24th March. 


Read Third Time :— 
24th March. 
(26th March. 


Bromley Corporation Bill [H.L.} 
Transport Bill [H.C.] 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read First Time :- 
Coastal Flooding (Emergency Provisions) Bill [H.C.] 
(26th March. 
To make provision for work for defence against sea water 
in localities affected by the flood of January, 1953, to provide 
for the rehabilitation of agricultural land flooded with salt 
water, and for purposes connected with the matters aforesaid. 


Read Second Time :— 
City of London (Central Criminal Court) Bill [H.L. 
23rd March. 
hktead Third Time :— 
Glasgow Corporation Order Confirmation Bill [H.C. 
{26th March. 
To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Glasgow 
Corporation. 
Prevention of Crime Bill [H.C.] 
White Fish and Herring Industries Bill [H.C.] 


26th March. 


26th March. 
B. DEBATES 

On the second reading of the Local Government (Miscellaneous 
Provisions) Bill, Mr. G. RK. Mircuison said he had included in 
the Bill several matters upon which provision was generally 
agreed to be required. The first four clauses of the Bill provided 
for matters of internal accounting of local authorities. The fifth 
clause would enable local authorities to put up bus shelters. 
At present they could do all kinds of things which got near to 
putting up a bus shelter—such as putting up a ‘“‘ queue-barrier ”’ 
with a roof on, or a bench with a roof over it—but they could 
not actually erect a bus shelter and call it such. The Bill would 
also legalise illegal bus shelters which might have already been 
erected. 

The next clause dealt with dustbins. At present local 
authorities could require either owner or occupier to provide a 
dustbin. Usually they asked the owner, who then appealed to 
the police court. The latter usually found that the occupier 
ought to provide the bin. There was, however, no reason why, 
if the occupier were served with notice, the police court should 
not find that the owner was liable. The Bill would not alter 
liability in any way, but would only enable the local authority 
to get both owner and occupier before the court. [At present 
only the party appealing and the local authority are before 
the court. There can thus be no inquiry into the means of the 
person on whom the local authority chose not to serve the notice. 
The new machinery would require the appellant to serve notice 
on the other person liable and the court would decide between 
them. 


The Bill would also increase the maximum annual charge. 
where a local authority provided a dustbin to private houses, 
from 2s. 6d. to 5s. The present maximum under a Defence 
Regulation was 5s., it was true, but the Bill was intended to 
make the matter more definite. [When the Local Authorities 
(Charges for Dustbins) Order, 1949, was made, it was attacked 
in the House as being ultra vires because outside the scope of 
“emergency ”’ provision. The Bill presumably intends to remove 
all possible doubts on the matter. 

Clause 9 of the Bill would reverse the decision of the Court of 
Appeal in Birch v. Wigan Corporation (1952) 2 All E.R. 893. 
In that case Wigan Corporation had six houses in a row, all 
mutually supporting each other. They had decided that three 
were fit to live in and three were not. They had made a Closing 
Order in respect of the three “ unfit’ houses. The Court of 
Appeal had decided that the local authority were not entitled 
merely to make a closing order, but were bound to make a 
demolition order. This exposed the three “fit ’’ houses to 
danger of collapse. The Bill would enable local authorities 
to make closing orders where there was in their opinion risk to 
neighbouring houses, notwithstanding that the conditions for a 
demolition order were fulfilled. 

Clauses 10 and 11 would ensure that local authorities could 
pay the costs of connecting up water mains and sewers to private 
houses, etc., if they so wished. 

Clause 12 would enable councillors to vote on matters alfecting 
companies or co-operative societies of which they were members 
provided they did not hold more than one-hundredth of the total 
share capital. 

Speaking for the Government, Mr. ERNEST MARPLEs said the 
Bill had the Government’s support and they would do all they 
could to assist Mr. Mitchison. This did not mean that they 
approved of every detail of the Bill as it stood at present, but 
they would render every assistance on the Committee Stage and 
advised the House to give the Bill a second reading. 

[13th March 
C. QUESTIONS 
County Court BAILIFFS 

The ATTORNEY-GENERAL said that the Lord Chancellor had 
no reason to believe that the service of process and the levying 
of execution by bailiffs of the county courts was not working 
satisfactorily. He would look into any complaints brought to 
his notice. (23rd March. 


DETAINED PATIENT, KIRKHAM 


Miss HornsBy-SmitHu stated that a Mrs. Connor of Fleetwood 
had been detained in Kirkham Hospital under the authority of 
an order made by a justice of the peace under the provisions of 
s. 47 of the National Assistance Act, 1948, as amended by the 
National Assistance (Amendment) Act, 1951. The purpose of 
the order was to secure the necessary care and attention for 
Mrs. Connor as being an aged person living in insanitary 
conditions without proper care and attention. {26th March. 


STATUTORY INSTRUMENTS 


Agriculture (Calculation of Value for Compensation) Amendment 
Regulations, 1953. (S.I. 1953 No. 456.) 5d. 

Approved Schools (Contributions by Education Authorities 
(Scotland) Regulations, 1953. (S.I. 1953 No. 466 (5.43 

Benzole and Allied Products (Control) (Revocation) 
1953. (S.I. 1953 No. 444). 

Bolts, Nuts, etc., Prices (Revocation) Order, 1953. (5.1 1953 
No. 4738.) 

Coal Industry Nationalisation (Legal Proceedings) Regulations, 


(Order, 


1953. (S.1. 1953 No. 477.) See ante, p. 236. 
Coal Industry Nationalisation (Options and Valuations) 
Amendment) Regulations, 1953. (S.I. 1953 No. 492. 
County of Middlesex (Electoral Divisions) Order, 1953. 5.1 
1953 No. 475.) 
yuncil 


Dressmaking and Women’s Light Clothing Wages | 
(England and Wales) Wages Regulation Order, 1953. S.1. 
1953 No. 451.) 8d. 

East Surrey Water Order, 1953. (S.1. 1953 No. 473.) Sd 

Export of Goods (Control) (Amendment No. 5) Order, 
(S.I. 1953 No. 482.) 6d. 

Flax and Hemp Wages Council (Great Britain) Wages Regulation 
(Holidays) Order, 1953. (S.I. 1953 No. 468.) 6d. 

Folkestone Water Order, 1953. (S.I. 1953 No. 452.) 11d. 


1953. 
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Importation of Lettuce from Southern France (General Licence) 


(Scotland) (Revocation) Order, 1953. (S.I. 1953 No. 445 
(S.39).) 

Increase of Pensions (Extension) Regulations, 1953. (S.I. 1953 
No. 449.) 

Justices’ Clerks (Accounts) Regulations, 1953. (S.I. 1953 
No. 493.) 6d. 


ustices’ Clerks (Periodical Payments) Regulations, 1953. (S.I. 
1953 No. 487.) 
King’s Lynn—Sleaford—Newark Trunk Road 


Diversions) Order, 1953. (S.I. 1953 No. 464.) 


(Elm Grange 


Lancaster and Carnforth Water Order, 1953. (S.I. 1953 
No. 489.) 6d. 
leicester (Amendment of Local Enactments) Order, 1953. 


(S.I. 1953 No. 472.) 8d. 

National Insurance (Contributions) Amendment Regulations, 
1953. (S.I. 1953 No. 495.) 

Petty Sessional Divisions (County of Worcester) Order, 1953. 
(S.I. 1953 No. 486.) 5d. 

Probation (Allowances) Rules, 1953. (S.I. 1953 No. 476.) 5d. 

Purchase Tax (No. 1) Order, 1953. (S.I. 1953 No. 479.) 6d. 

Safeguarding of Industries (Exemption) (No. 2) Order, 1953. 
(S.I. 1953 No. 438.) 


Scarborough (Extension) Order, 1953. (S.I. 1953 No. 469.) 8d. 
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South Shields (Amendment of Local Enactments) Order, 1953. 
(S.I. 1953 No. 470.) 

Stamped or Pressed Metal-Wares Wages Council (Great Britain) 
Wages Regulation (Amendment) Order, 1953. (S.I. 1953 
No. 485.) 6d. 

Stopping up of Highways (County of Southampton) (No. 1) 
Order, 1953. (S.I. 1953 No. 432.) 


Stopping up of Highways (Coventry) (No. 1) Order, 1953. 
(S.I. 1953 No. 488.) 

Stopping up of Highways (Kent) (No. 1) Order, 1953. (S.I. 1953 
No. 461.) 

Stopping up of Highways (Kent) (No. 2) Order, 1953. (S.I. 1953 


No. 462.) 
Stopping up of Highways (Kingston-upon-Hull) (No. 1) Order, 
1953. (S.I. 1953 No. 465.) 
Stopping up of Highways (London) (No. 19) 
(Amendment) Order, 1953. (S.I. 1953 No. 463.) 
Stopping up of Highways (Ross and Cromarty) (No. 1) Order, 
1953. (S.I. 1953 No. 460.) 
Thorne and District Water Order, 1953. 
Watermark Disease (Essex) Order, 1953. 


Order, 1952 


(S.I. 1953 No. 471.) 6d. 
(S.I. 1953 No. 437.) 5d. 


[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free.] 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprictors nor the Editor, nor 
any member of the staff are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped, addressed envelope. 


Husband and Wife—CONVEYANCE OF FORMER MATRIMONIAL 
HoME IN CONSIDERATION OF RENUNCIATION OF RIGHT TO 
MAINTENANCE—VALIDITY 


Q. I act for a wife, W, who last year obtained a maintenance 
order of 15s. per week against her husband, H, in the local 
magistrates’ court. H left W, who to date has continued to 
reside in the former matrimonial home, which is owned by H 
subject to a mortgage. H has been threatening proceedings to 
recover possession of the house, and it has now been agreed between 
myself anc H’s solicitors that H will transfer the house to W 
subject to the mortgage, in return for W renotncing all her 
tights under the maintenance order. I have prepared the draft 
conveyance, including therein the following recital, which has 
been approved by H’s solicitors: ‘‘ The wife has agreed to 
renounce her rights under the aforementioned maintenance order 
and to concur in having such order rescinded when required by 
the husband and not to take any steps or proceedings to obtain 
any allowance from the husband for maintenance in consideration 
of the husband conveying to her the property hereinafter 
described subject to the before recited mortgage and further 
charge as hereinafter appearing.”” I am now wondering, par- 
ticularly in view of Bennett v. Bennett [1951] 1 All E.R. 1088, 
whether this recital will have the effect of making the conveyance 
to W void, in which case W will not, of course, obtain the legal 
estate of the house. 


A. The decision in Bennett v. Bennett [1951] 1 All E.R. 1088 
was a logical application of the wider principle of Hyman v. 
Hyman [1929] A.C. 601 that a wife, whether she has divorced 
her husband or not, cannot contract out of her statutory or 
common-law rights to proceed for maintenance, and any deed 
giving effect to such a contract is made for an illegal consideration 
and is therefore void. As the recited consideration in the present 
case is quite clearly illegal, we agree with our subscriber that the 
conveyance would be void. We suggest that the proposed 
transaction can best be carried through by omitting the recital 
and, indeed, any consideration from the deed or by making it, 
somewhat artificially, in consideration of the love and affection 
of the husband for the wife, there being a collateral understanding 
that the wife will apply for the discharge of the order and not 
Tenew her application. A memorandum of this arrangement 
should be made as evidence to be available should application be 
made by the wife at any future time, since, although the wife 
Would not be precluded from making an application, the court 
would give serious consideration to the gift of the house in 
assessing any future liability of the husband. If the good faith 
of the parties cannot be relied on, a partial solution may be 
found in the husband executing a contract under seal to convey 
the house to the wife when she shall have secured the rescission 


of the order. This would not prevent a subsequent application 
by the wife, which would, however, be treated on the merits, 
including provision already made for the wife by the gift of 
the house. 


Husband and Wife—OwNERSHIP OF FURNITURE PAID FOR 
FROM WIFE’S EARNINGS 


Q. H and W, a married couple, are living apart. Whilst they 
were living together both H and W worked and certain household 
furniture was bought by the parties on hire purchase. The 
hire-purchase agreement is in the name of W and she has always 
paid the instalments from the wages she has been receiving. 
W received normal housekeeping money from H. Do you consider 
the furniture belongs to W entirely or to H entirely, or to H 
and W equally ? 


A. The attitude of the courts in disputes of this kind is set 
forth in Re Rogers’ Question [1948] 1 All E.R. 328 (C.A.), per 
Evershed, L.J.: ‘‘ What the judge must try to do in all such 
cases is, after seeing and hearing the witnesses, to try to conclude 
what at the time was in the parties’ minds,and then to make an 
order which, in the changed conditions, now fairly gives effect 
in law to what the parties, in the judge’s finding, must be taken 
to have intended at the time of the transaction itself.” 
(See also Jones v. Maynard [1951] Ch. 572.) We think the 
court might well get the total earnings and the total family 
outgoings and divide the furniture in just proportion as each 
in fact contributed to the total outgoings. But the answer must 
really depend not on what the court thinks fair, but on what 
it is satisfied the parties intended—-which is a question of fact. 


Dedication of Highway—RoADSIDE VERGE 


Q. I act for a landowner whose property abuts on to a main 
road. The physical boundary is a fence running along the top 
of a steep bank which ends in the highway proper, the road 
having been dug out to form a cutting many years ago. On 
this bank grow a number of large elm trees which the highway 
authority have condemned as dangerous and required to be 
felled. The cost of this will be about £300, and I wish to establish 
that the bank is part of the highway. The only plan with the 
deeds shows the boundary of the land conveyed to my client’s 
predecessor in title as the physical junction at the bottom of 
the bank with the pavement to the highway. I am told that 
from time immemorial the highway authority have exercised 
acts of ownership over this bank, such as digging out and removal 
of soil for various purposes. 


A. It is well established that roadside verges outside the 
boundary hedges or walls of the frontage properties are deemed 
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to be part of those areas which the owners have dedicated for 
the highway (Neeld v. Hendon Urban District Council (1899), 
81 L.T. 405, cited in Pratt and Mackenzie, ‘‘ Law of Highways,”’ 
19th ed., p. 37). Before roads were metalled all land between 
fences was presumed dedicated if capable of user for purposes 
of passage. If not so capable, the presumption was rebutted. 
Here there is a steep bank and hence the presumption may fail, 
In addition the deeds are against the presumption. On the 
other hand, there are said to be acts of ownership by the highway 
authority on the bank. In all the circumstances we think it 
probable that the verge in question remains in the ownership of 
our subscriber’s client. 


Settled Land Act, 1925, s. 35—-APPOINTMENT OF NEW TRUSTEES 
AND RETIREMENT OF OLD TRUSTEES—OMISSION TO EXECUTE 
DEED OF DECLARATION AND ENDORSE MEMORANDUM ON 
PRINCIPAL VESTING DEED 

Q. T, who died in 1914, by his will devised all his real property 
to his trustees, A, B, C and D, upon trust for his son X for life 
and after his death upon trust for sale. In 1926 a vesting 
declaration was duly executed by A, B, C and D in favour of 
X as tenant for life. A and B died and in 1938 C and D (who 
had the power to appoint new trustees) appointed P and QO as 
new trustees in place of themselves and A and B. A deed of 
appointment was executed by C, D, P and Q. No deed of 
declaration was executed, nor was a memorandum showing who 
were the new trustees endorsed on the vesting declaration of 1926 
pursuant to the provisions of s. 35 of the Settled Land Act, 1925. 
X died in 1948 and his executor assented in favour of P and Q 
as trustees for sale, from whom our client proposes to purchase. 
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The title as deduced by the vendors includes the appointment of 
new trustees made in 1938. D is now dead. What is the effect 
of the failure of C and D and P and Q to execute the deed of 
declaration and to endorse a memorandum on the vesting deed 
in accordance with s. 35 of the Settled Land Act, 1925, and how 
can the omission now be overcome? If D were now still alive 
presumably it would be in order for a deed of declaration to be 
executed now stating who were the trustees as at 1938, but since 
s. 35 requires such a deed to be executed by both the retiring 
trustees (as the persons making the appointment) as well as by 
the new trustees, and D is now dead, this cannot be done. 


A. Except for the unreported decision of Clauson, J., in 
Re Grinnell (1932), where it was said that no deed of declaration 
under s. 35 of the Settled Land Act, 1925, could be executed in 
the absence of a principal vesting instrument, this section does 
not appear to have come before the court and there is no authorita- 
tive guidance on the position where no deed has been executed 
notwithstanding that a vesting instrument existed, such instru- 
ment also having remained unendorsed. Our opinion is that s.35 
of the Settled Land Act, 1925, is merely directive and that the 
absence of a deed of declaration and/or memorandum endorsed 
on the principal vesting instrument does not avoid the appoint- 
ment but that the only effect of the omission is to prevent a 
purchaser relying upon ss. 35 (3) and 110 (2), which entitle and 
require him to assume that certain statements in such deeds are 
correct. Hence, in the present case we consider P and QO to 
have been validly appointed, but a purchaser is entitled to 
evidence that they are the properly constituted trustees of the 
settlement. This would no doubt be afforded by production of 
the deed of appointment, which will therefore now constitute a 
document of title. 


NOTES AND NEWS 


Honours and Appointments 
The Lord Chancellor has decided to appoint Mr. J. S. NEAVE 
to be a Master of the Supreme Court of Judicature, Chancery 
Division, in the place of Master Newman, who will retire on 
14th April, 1953. 
Mr. L. A. C. Pratt has been appointed clerk to the justices of 
Edmonton Petty Sessional Division. 





Miscellaneous 


The annual general meeting of the Bar will be held in the 
Middle Temple Hall on Monday, 13th April, 1953, at 3 o’clock. 
The Attorney-General will preside. Any member of the Bar shall 
be at liberty to bring forward for discussion at the above meeting 
any resolution, provided that notice thereof shall have been given 
in writing to the Secretary of the General Council of the Bar not 
later than ten clear days before the day of meeting. 





THE LAW SOCIETY YACHT CLUB 


At the annual general meeting, held on 6th March, 1953, the 
following officers were elected: Commodore, Mr. Laurence I. 
Legg; Vice-Commodore, Mr. J. Eldon Walker;  Rear- 
Commodore, Mr. Geoffrey D. Glanville ; Committee, Mr. D. H. 
Johnson, Mr. P. R. Kimber, Mr. K. A. B. Wilson, Mr. J. G. 
Bosman, Mr. Trevor Glanville, Mr. S. Perry; Hon. Treasurer, 
Mr. J. Eldon Walker, 17 Camelford Street, Brighton, 1; Hon. 
Secretary, Mr. Eric G. Marshall, 13/21 Park Royal Road, London, 
N.W.10. 

It was decided to hold a rally during the forthcoming season 
in the Solent area, and it is also hoped that arrangements will be 
made to hold one or two team races for dinghys in Chichester. 
Arrangements are also being made for the club to organise races 
at Scarborough during The Law Society’s Conference there, the 
24th or 25th September. 

Solicitors and articled clerks interested in joining the club 
should apply to the Hon. Secretary, above. 





THE SOLICITORS ACTS, 1932 To 1941 


On the 12th day of March, 1953, the practising certificate of 
WILLIAM RHODES EppowEs, of 3 Kings Road, Wimbledon, 
S.W.19, a solicitor of the Supreme Court, was suspended by 
virtue of the fact that he was adjudicated a bankrupt on the 
12th day of March, 1953. 


The rent tribunals with offices at Bournemouth, Portsmouth 
and Southampton will be amalgamated with effect from 1st May, 
1953. The following persons have been appointed to the member- 
ship of the new tribunal: Chairman, Sir Alfred W. Wort; 
Member and Reserve Chairman, Mr. H. W. S. Francis, C.B., 
O.B.E. ; Member, Mrs. E. M. Berryman, J.P. ; Reserve Members, 
Mr. S. Skitt, F.R.San.I., F.S.I.A., and Mr. P. W. Barnes. The 
address of the new tribunal will be 23/25 Portland Terrace, 
Southampton. Telephone number Southampton 76658. 





NATIONAL PARKS AND ACCESS TO THE COUNTRYSIDE 
ACT, 1949 
SURVEY OF PUBLIC RIGHTS OF Way 
The following notices of the preparation of draft maps and 
statements under s. 27 of the above Act, or of modifications to 
draft maps and statements already prepared, have appeared 
since the tables given at pp. 109 and 175, ante. 











| Last date for 
Surveying Districts covered by draft map | Date of } receipt of 
authority and statement notice | representations 
| or objections 
East Suffolk Lowestoft Borough, Lothingland | 6th March, 1953 | 13th April, 1953 


Rural District: further modifi- | 
cation of draft map and state- | 
ment of 5th March, 1952 


County Council | 
| 
| 


| Christchurch and Eastleigh February, 1953 
Boroughs 


Southampton 1ith July, 1953 


County Council 





Andover and Lymington Boroughs | March, 1953 31st July, 1953 











In addition a provisional map and statement under s. 30 of 
the Act covering Droxford Rural District has been announced 
by Southampton County Council in a notice dated ‘“‘ March, 1953.” 
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